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Washington dispatches report that the major- 
ity members of the banking committees of the 
Senate and House have completed their revision of the Owen-Glass 
Federal Reserve Bank bill, now called the © Administration Currency 
Bill,’’ and will present it to the Democratic caucus on August 11, asa 
party measure. While some of the features, affecting most the oper- 
ations of the country banks, have been modified, the general plan of 
the original bill was retained, much to the dissatisfaction of the national 
banking community ; nor do the state banks and trust companies find 
therein inducements to enter the field of Federal banking, The dis- 
cussions of the measure during the past month have not developed the 
expected support in any quarter of proposals to establish Federal man- 
agement of the great aggregation of banking capital in the United 
States. Upon the other hand, a revolt in the entire banking community 
was manifested in the crisp comments published in metropolitan dailies 
under the signatures of nearly one hundred bank officials from all parts 
of the Union of highest standing in their respective communities. 

The consensus of opinion admitted that the bill contained some good 
features, marred however by amateurish construction of language, the 
ambiguity of which provoked disputes, and a number of undesirable 
provisions which required elimination. It was urged that time for con- 
sideration and amendment should not be refused. Nor wasit. But 
the earlier disposition of bankers to aid the law makers by practical 
suggestions, the fruit of banking experience, was not rewarded by the 
desired amendment; in fact, open refusal was made. The minor 
changes of details have left the measure in substance as planned by the 
authors of the bill. Upon further study of the sections of the bill, as 
amended, there appear still the provisions, for what is called ‘‘ political 
control’’ and the increase of patronage through new offices to be 
created in the Federal Reserve banks ; of insistence upon the transfer 
to the Reserve banks of the reserves of ‘‘ all other banks,’’ and at that 
without interest ; and along with the demand for the investment of 
bank deposits in stock of Federal Reserve banks, the appropriation to 
the Federal Government of the profits of the Reserve banks beyond a 


The Currency Bill. 
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certain fixed percentage of earnings from the use of the funds of bank 
depositors and banks held therein. Enacted in that form, there would 
be few inducements to banking capital to remain under national bank- 
ing laws. 

Something more than the mere enactment by Congress of legisla- 
tion in partisan interests, is necessary to the success of any proposition 
to reform the banking system. Unless the plan be feasible and justi- 
fied by conditions and also by the experience of the banking principles, 
of necessity for a free circulation of money, with adequate provision for 
maintenance of its standard, it were better to abandon a measure im- 
possible of success than to precipitate troubles to business interests 
from either inflation or contraction of credit and currency. That criti- 
cism of the pending bill was justified from the viewpoint of the most 
competent banking authority in the country, is unquestionable. That 
the protests, born of practical experience, of the consensus of banking 
opinion of all sections of the Union, of men to whom party supremacy 
counts as dross against the interests of the industrious classes of the 
people, of men who can profit only when all people prosper, and who 
understand as can no one outside the banking business the dangers of 
unsound banking, would be disregarded by Congress in sober mood, 
is unthinkable. The party in power cannot now afford to make mis- 
takes in legislation on the money question. 

The members of the majority in Congress are not united upon the 
measure. Representative Eagle of Texas, a member of the banking 
committee, gave a three-column statement of his views of the Owen- 
Glass bill to the Washington Post. He declared that the bill as a whole 
embodied paternalism in its worst form. Stripped of radical charges 
of favoritism to the creditor class, the statement charged that the pro- 
posed ‘reserve banks’’ would impose expensive burdens upon all 
national banks and their depositors among the people ; that a few men 
would be able under the plan to dictate the control of the tremendous 
machinery of banking power in the Union; that the country banks 
‘“ would be crucified ’’ by the discount features and their reserves kept 
from them without return of even interest. He denounced the clause 
to refund into 3s the 2 per cent. bonds as ' a fraud upon the people ; ’ 
useless expense while the latter were available to secure circulation. 
He charged breach of faith with the banks who purchased the 2 per 
cents at high prices under compulsion to secure circulation and who 
hold three-fourths of the bonded indebtedness of the country under 
existing requirements of national banking laws. There has been no 
attempt to answer the Eagle statement. 

That an open break between the administration party and the most 
conservative elements of the people impends is a grave possibility. It 
is not within the bounds of reason to expect that bankers, more than 
any other classes, must submit to plans which openly propose to dic- 
tate the management of the funds and the location of reserves to be 
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held without interest for the emergency of others than the original 
banks of deposit. That a crisis is approaching is evident in the form 
of a notice for a meeting on call of the telegraph of the Currency Com- 
mission of the American Bankers’ Association, the presidents of the 
state bankers’ associations and representatives of the clearing houses 
of the United States, in case the Owen-Glass Currency bill in its pres- 
ent form is adopted by the Democratic caucus scheduled for August 11. 
The call was temperate in tone and dignified. The letter pointed out 
the cause for action; that there had been no public hearings on the 
Currency bill and added as follows : 

‘’ This is a very important subject, vitally affecting all business in- 
terests of the country. It would seem wise that the same be given 
serious consideration in some practical manner by the banking interests 
and that some form of public expression be made at this time. Wecan 
reach Congress through the public prints, if not through committee 
hearings. The Currency Commission of the American Bankers’ Asso- 
ciation has determined to hold a meeting soon after August 11, in case 
the Democratic caucus should definitely determine to enact the pending 
measure into law. This meeting would be held in Washington but for 
the extreme heat prevailing there, and very likely will be held in Chi- 
cago. The Commission has determined to invite the Clearing House 
in each reserve city of the country to send a delegate to confer with it; 
also the president of each state bankers’ association. We should be 
very glad to have all Clearing Houses send representatives, whether in 
reserve cities or not. 

‘‘An assembly of this kind is very much desired, in order that it may 
be representative, full consideration had, the view point of different 
sections of the country obtained, and the merits or defects of the bill 
presented and brought to the attention of Congress. You will receive 
telegraphic notice of the time and place of the meeting. This letter is 
sent to you in advance, in order that a brief telegram, when received, 
may be clearly understood.”’ 


The preliminary call for the meeting was signed by A. Barton Hep- 
burn, as Chairman of the Currency Commission, and by the Secretary. 
It is to be hoped that the meeting of representatives of banking capi- 
tal, if such meeting be called, will be able to furnish to Congress am- 


ple reasons for careful consideration of the problem of proper manage- 
ment of bank credit power. The doctrine, that the management of 
deposits of private’character cannot be safely entrusted to banks which 
must under Federal laws be managed by directors who are stockholders 
with investments and a liability for assessment to make up losses of 
capital, is not of recent growth; in fact is regarded as a relic of barbar- 
ism. Its application to legislation in this country even in moderate de- 
gree in the past was provocative of losses to trade and manufactures 
and of the resources of the people held in banks. An enactment now 
to compel national banks to invest their deposits in the capital of a 
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Federal Reserve Bank on penalty of expulsion from the system, or to 
force national banks to deposit the reserves held upon the accounts of 
depositors in a reserve bank without interest, orto permit the reserve 
banks to lend money of other banks without regard to the laws of sup 
ply and demand which alone should govern the rate of interest on loans, 
would merely invite abandonment by common consent of the national 
banking system. The wisdom of Congress should be concentrated 
upon the proper solution of the problems of furnishing the system with 
adequate facilities for support in emergency of bank credit power. To 
this end it should carefully study the criticisms of the currency meas- 
ure awaiting its action. 
Demand for Information The deep interest in the provisions of 
About the Bill. the Bill, and the many criticisms di- 
rected against the measure caused Sen- 
ator Owen, chairman of the Senate Banking and Currency Committee, 
to issue a defense of its general plan in which he protested that the 
proposed reserve provisions would be much less burdensome on the 
national banks than present requirements, and would relieve the bank- 
ing business from the control “* of half a dozen men who can shake this 
country to its foundation by panics whenever they please.’’ He claimed 
that actual reserves under the new plan would not exceed 15 per cent. 
of the deposits of the country banks. He appealed to the example of 
England to show that not over 6 per cent. of reserves of small banks 
were held in cash. It was notable, however, that the Senator failed to 
develop a number of points upon which the banks of this country re- 
quire satisfaction to induce them to enter into the proposed system. 
The full extent of the changes proposed have not been shown. In view 
of the facts, the following questions have a very direct bearing upon 
the advisability of action by Congress at this time to enact the pro- 
posed measure into law. The questions cover only a few principal 
features as follows : 

Section 2. (1.) Is it not a fact that, with cash reserves averaging 
20.44 per cent. of deposits, as of June 4, the last report, cash sub- 
scriptions by national banks of ten per cent. of their unimpaired capital 
to the capital of regional reserve banks would force an invasion of bank 
reserves to an amount of more than $105,000,000, solely to furnish 
capital for Federal Reserve banks to be managed by the appointees of 
the Federal Reserve Board, a purely political body selected by the 
President of the United States ? 

(2.) Would not the establishment of Federal Reserve banks without 
regard to state lines result in conflicts of jurisdiction ? 


Section 4. (3.) With three Federal cabinet officials, subject to and 
removable by the President of the United States, who are to be ex 
officio members of the Federal Reserve Board, and four members of the 
same to be appointed by the president ‘‘ by and with the advice and 
consent of the Senate,’’ only one of the seven required to be experi- 
enced in banking, and the Secretary of the Treasury, who need not be 
a banking expert, ex officio chairman of the Federal Reserve Board 
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and in direct control of the vast banking power of the system, would 
not the President of the United States hold an absolute power of the 
purse Over not merely the Treasury but all deposits of Treasury funds 
in banks, and the control of the bank credit power of the national banks 
through his power of removal of the majority of the officials of the 
regional banks “‘ for cause ?’’ 

(4.) Why should member banks of any regional reserve bank be 
compelled to choose between and admit to participation in their respon- 
sibilities of fiduciary character three representatives of commercial, 
agricultural or industrial interests of their respective districts, perhaps 
from another state; men without experience in banking and without 
interest, perhaps not even depositors of a bank within the zone? 

(5.) Why should a nonstockholder chairman, appointed by the Fed- 
eral Reserve Board, be vested with sole power to act as a returning 
board and announce the finding of the result of an election by member 
banks of three directors of Class A of regional reserve banks, who must 
be stockholders of a national bank and with banking experience ; and 
why must the same plan of choice be followed in the election by mem- 
ber banks of Class B directors, who shall not be connected with any 
bank, nor have an interest in the stock of the bank they are called 
upon to serve ? . 

Section 8. (6.) What right has Congress to provide by law that 
any existing national bank chartered for twenty years under the pres- 
ent banking law, must invest 10 per cent. of its unimpaired capital in 
and become a member bank of a regional reserve bank within one year 
after the passage of the Act under penalty of dissolution? Is nota 
twenty years’ charter a contract within the protection of the Con- 
stitution ? 

Section 10. (7.) To what jurisdiction would a State bank, enter- 
ing the regional system, become subject where a conflict of Federal and 
State authority arose? Would not a state bank, forced to disobey the 
act of its incorporation by the command of Federal law, governing its 
admission, become liable to lose its state charter? And if the juris- 
dictions overlap, would there not be opened in banking a new and more 
menacing twilight zone ’’ than that pointed out by Mr. Bryan, as de- 
veloped from the interference of the Sherman Anti-Trust law with the 
business necessities under state laws of railroad and industrial cor- 
porations ? 

Section 12. (8.) Is it not a fact that the Currency Bill proposes to 
invest the Federal Reserve Board with greater powers over the bank- 
ing capital of the Union than any granted by law in Europe to any 
great central bank, not excluding even the Bank of St. Petersburg 
under autocratic rule ? 

(9.) Would not the Federal Reserve Board have power under the 
direction of the President of the United States to sharply contract or 
expand the issue and retirement of Treasury notes; to compel any 
regional reserve’ bank to rediscount against its judgment the paper, 
whatever its character, of any other regional bank, and to suspend by 
renewals of fifteen days each during an indefinite period each and every 
reserve requirement specified in the Currency Bill, until the available 
surplus of lawful money held therein had become exhausted, and an 
issue of ‘‘ greenbacks ”’ called for ? 

Section 13. (10.) Would not regional reserve banks have power in 
the discretion of the Federal Reserve Board to discount notes drawn 
for agricultural, industrial or commercial purposes, secured by farming 
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property or other real estate, and are they not forbidden to discount 
notes secured by railroad and industrial corporation securities with 
whatever market demand or guarantee of earning power? Why should 
regional banks in money centers be restricted to loans secured only by 
United States bonds, state, county or municipal bonds, especially in 
times of monetary stress ? 

Section 21. (11.) Must national banks in reserve cities maintain 
in lawful money for over two years, after the organization of the sys- 
tem, reserves of 30 per cent. of their deposits, counting the funds in 
redemption fund, in reserve banks and in the home bank required by 
the plan? 

(12.) Will not banks in central reserve cities be obliged to maintain 
in lawful money during fourteen months after the passage of the law, 
reserves in bank, in the redemption fund of the Treasury and regional 
banks amounting to 30 per cent. of their deposits ; excluding mention 
of the 3 to 5 per cent. of all demand liabilities also required to be held 
in reserve banks? 

(13.) What interest of the government or of the people would be 
served by the withdrawal of the privileges which alone offered induce- 
ments to state banks in 1863 to enter the national bank system ? 


anthatean the Gleavineg ttsuse We publish in this number an 
of **Local Association” in a article by Murray Corrington, of 
Scheme of Monetary Reform. the New York Bar, The Clear- 

ing House as a Basis for Currency 
Issues. The Owen-Glass Bill,’’ which is a supplement to his article, 
‘“ The Clearing House as a Guarantor against Panics,’’ in our April 
number. In his earlier article Mr. Corrington showed how, by com- 
bining the organized banking institutions in a given city or locality 
into a clearing house or similar association, appointing examiners to 
keep the association officials fully advised at all times of the exact con- 
dition of its members, guaranteeing through the association the de- 
posit and similar liabilities of all members, and giving the association 
authority to issue on demand ot any member certificates for settling 


clearing house balances, large portions of the huge sums now tied up 


in ‘reserves ’’ (as well as government balances) could be released for 
use in business; and that, by greatly increasing the public confidence 
in banking institutions, panics would be practically eliminated. 

In his present article Mr. Corrington develops these ideas further 
and shows how such local associations, each representing the united 
financial strength of the organized banking institutions in its locality, 
can, preferably by joining them into larger (possibly state) groups, be 
utilized as a suitable basis for the issue of temporary but fully guaran- 
teed currency, thus affording individual banks all the benefits of a re- 
discount of their paper. Incidentally, he discusses the Owen-Glass 
bill now before Congress (comparing it with the Aldrich bill), points 
out some of its advantages and disadvantages, and shows how it seeks 
to improve the superstructure without improving the foundations of 





EDITORIAL 633 


our banking system. Mr. Corrington’s argument is, that the founda- 
tions of any banking and currency system must necessarily be the in- 
dividual banking institutions, that they should be established so firmly 


that they will inspire unquestioning confidence of the public in their 


individual ability to protect at all times the interests of both depositors 
and borrowers, that thiscan only be done by united or group action in 
clearing house or local associations, as set forth in said articles, and 
that, while the Owen-Glass bill, as thus far perfected, affords no sub- 
stantial advantages to depositors or borrowers, such advantages can be 
assured by reconstructing and adding to certain features of the bill 
without departing from its general plan and scope. 

To epitomize the basis of his argument, Mr. Corrington contends 
that the individual banking institutions in each city or locality should 
be compelled to demonstrate that they have confidence in one another, 
by forming local associations or groups, each having authority to guar- 
antee deposits and similar liabilities of all its members, before permit- 
ting them to ask the public to have confidence in them and trust them 


with its money. 


A Deservea A volume has just been issued by the Library of Con 
Recognition. gress in Washington, D. C., entitled “‘A Select List 

of References on the Monetary Question.’’ The in- 
formation given has been drawn from three sources and the list con- 
tains a complete reference to the great mass of magazine and other 
literature in which such information originally appeared. 

In scanning its pages it is with no small amount of gratification 
that we note the prominent place the BANKING LAW JOURNAL has taken 
in all discussions on financial and economic questions. Special refer- 
ences are made in this Select List to our annual publication—the 

‘American Bankers Association Year Book’’ in 1910-11 and 12, in 
which appeared exhaustive articles on the “ Clearing House Systems 
ot the World,’’ ~ Governmental Supervision of Banking,’’ and ©’ The 
World's Principal Monetary Systems,’’ written by the late Maurice L. 
Muhleman, for many years associate editor of the JouRNAL, whose ability 
as a financial writer is universally recognized by the banking world. 

Further along in this “* List’’ we also find a reference to “' Trust, 
Alternate and Joint Deposits ’’ andthe ‘ Banking Law Journal Digest,’’ 
by John Edson Brady, the JoURNAL’s law editor. The last named 
volume is a complete digest of all legal decisions affecting banking, 
that have appeared in the JouRNAL for the last twelve years. Both 
books are invaluable and should be on every banker’s desk. 

It is with pardonable pride that we point to this expert testimony, 
unsolicited, as it is, showing the value of our publications. Itis simply 
additional evidence of what we claim to do and have been doing for 
many years, namely, to give the busy banker Something that will 
teach him how-to conduct his business safely and well. 
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BANKING LAW. 


There has always been considerable confu- 
sion as to whether a bona fide holder of a 
negotiable instrument could recover on it 
notwithstanding the fact that it was usurious in its inception. 

The question has been passed upon recently by the Supreme Court 
of New York in the case of Crusins v. Siegman, 142 N. Y. Supp. 348, 
on page 645 of this number. It is here held that usury is a good de- 
fense to a negotiable instrument, even in the hands of a holder in due 
course, except where the holder in due course happens to be a bank or 
banker. 


Usury as a Defense 
Against Holders in 
Due Course. 


Under the statutes of New York instruments tainted with usury are 
declared void and, prior to the adoption of the Negotiable Instruments 
Law, it was held in New York that not even a holder in due course 
could recover on an instrument which was originally given upon a 
usurious consideration. As was said in Claflin v. Boorum, 122 N. Y. 
385: ° A note void in its inception for usury continues void forever, 
whatever its subsequent history may be.’’ 

Then came the Negotiable Instruments Law, section 96 of which 
provides as follows: ~~ A holder in due course holds the instrument 
free from any defect of title of prior parties and free from defenses 
available to prior parties among themselves and may enforce payment 
of the instrument for the full amount thereof against all parties lia- 
ble thereon.’’ It was contended by those who had occasion to bring 
actions upon paper, and were met with the defense of usury, that sec- 
tion 96 gave them the right to recover notwithstanding the usury, pro- 
vided they could establish that they were holders in due course. And 
in the case of Klar v. Kostiuk, 119 N. Y. Supp. 683, 27 B. L. J. 154, 
this contention prevailed, the court saying with reference to section 96 
of the uniform statute: ‘°© Wethink it was the purpose of the Legisla- 
ture in enacting this provision to make a radical change in the law of 
this state affecting negotiable paper, and the law now is that a bona 
fide holder in due course holds the note free from any taint of usury.’’ 

If the court was correct in its assertion, that was the law of New 
York in 1909. The law of New York in 1913, on the question of the 
rights of the holder in due course of a usurious bill or note, as expressed 
in the recent decision, which we have under consideration, is found in 
the following language of the court: ~‘Iamclearly of the opinion that, 
notwithstanding the provisions of the statute just quoted (section 96 of 
the Negotiable Instruments Law) a negotiable instrument which is void 
in its inception, whether it be for usury or forgery, or for any other 
reason sufficient to make it void, is also void in the hands of any subse- 
quent holder, except only that, owing to the provisions of the Banking 
Law (Section 74) a bank may in certain cases enforce a usurious instru- 
ment, although an individual holder could not do so.”’ 
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Right of Bank to ‘The exception just referred to namely, that a 
Enforce Usurious bank may enforce a usurious instrument, where 
Instrument. an individual holder would not be permitted to, 
springs from a decision of the New York Court 

of Appeals, Schlesinger v. Gilhooly, 189 N. Y. 1. This conclusion is 
reached under the statutes of New York. Under the statutes of the 
United States the penalty imposed upon national banks for knowingly 
charging or receiving interest at a greater rate than allowed by law is 


a forfeiture of the interest agreed upon, or, where usurious interest has 


actually been paid, a forfeiture of twice the amount so paid. Subse- 
quently the State of New York passed a similiar provision, applicable 
to domestic banks and private bankers. The intent and meaning.of the 
statute, as expressed in the statute itself, was ‘to place and continue 
banks, and private individual bankers on an equality in the particulars 
herein referred to with the national banks organized under the act of 
Congress.”’ 

And under this statute it was held in Schlesinger v. Gilhooly, that 
promissory notes, void for usury as between the original parties are 
nevertheless valid and enforceable when discounted by a state bank for 
value before maturity in due course of business, without notice of their 
usurious inception. 

In a later case, Schlesinger v. Lehmaier, 191 N. Y. 69, it was con- 
tended that a bank might buy void paper, with the full knowledge that 
the maker had been compelled to pay a usurious rate of interest, 
and that by such purchase the paper becomes validated, and in the 
hands of the bank may be collected from the maker. But it was held 
that this was not the law. ‘' lf such an interpretation is adopted,’’ 
said the court, “then it practically nullifies our usury laws, for any 
person who has exacted usury for the loan of money may take his paper 
into a bank and arrange for its prosecution and thus evade the defense 
of usury.’’ 

Briefly, the law in New York, as to usury as a defense to negotia- 
ble paper, seems to be this: usury in the inception of a negotiable in- 
strument is a good defense against the holder of the paper, irrespective 
of his good faith, unless.the holder is a bank or banker; usury is not a 
good defense against a bank or banker. who received the usurious in- 
strument in good faith: but, where a bank takes paper, knowing of its 
usurious character, it cannot recover thereon, for, in such case, usury 
isa good defense. 

| | 


iii: at ienadin When a bank pays a check, drawn on it 

After Drawer’s Death. by one of its depositors, after the death of 

the depositor, but without notice of such 

death, the bank is protected in the payment and may charge the amount 
of the check against the depositor’s account. 

This question was presented for the first time to the New York 
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Court of Appeals in the case of Glennan vy. Rochester Trust & Safe 
Deposit Company, and on June 3, 1913, that court decided that a bank 
which pays a check in the regular course of business, without notice 
that the depositor has died between the time of delivering the check 
and its presentment to the bank, cannot be held liable to the estate of 
the deceased depositor for the amount of the check. The opinion of the 
Court of Appeals, written by Chief Justice Cullen, appears herein on 
page 647. 

It is singular how infrequently this question has arisen. The court 
states that, in its search through the reports for authority on the point, 
it was able to find only one decision in point, that being the English 
case of Rogerson vy. Ladbrooke, 1 Bing. 93, decided in 1822, in which 
it was held that “the payment, or rather charge of a check to a depos- 
itor's account made by a banker after the death of the depositor, but 
before the bank had received knowledge of that fact was a valid pay- 
ment, and that the banker was not liable for the amount.”’ 


—=—s 


a aN When it is considered how simple a matter 

Affecting Negotiability. it is to destroy the negotiability of a bill 

or note by the addition of an improper 

clause, it is remarkable how many provisions an instrument may some- 
times contain without losing its negotiability. 

In Ex parte Bledsoe, 61 So. Rep. 813, recently decided by the 
Supreme Court of Alabama, published on a subsequent page, the note 
sued on was given in a transaction involving the sale of an automobile. 
It stipulated that, in case of default in payment at maturity, the maker 
would pay all expenses, including a reasonable attorney’s fee, incurred 
in collecting by suit or otherwise. It was expressly agreed that the 
title to the automobile should remain in the seller until it was paid for 
in full. Andthe note further provided: “If default is made in payment 
of this note, then said company may at its option take possession of 
said automobile and sell same at public or private sale without notice, 


and I hereby agree to pay any balance remaining unpaid after net pro- 


ceeds are applied. Should said property for which this note is given be 
lost, burned, or otherwise destroved before payment of this note, | 
nevertheless promise to pay same. If this note remains unpaid for 
fifteen days after maturity, all of the series of notes given for said 
automobile shall, at option of said company, become due and payable 
immediately ; time is of the essence of this contract. All homestead 
and other exemptions of this state or the United States are hereby ex- 
pressly waived. The indorsers, sureties and guarantors severally 
waive presentment for payment, protest, notice of non-payment and 
diligence.’”’ 


It was held that none of these provisions affected the negotiability 
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of the note. The instrument is an example of what a lengthy contract 
a note may have incorporated in it and still be negotiable. 


—_s 


Liability of Marriea There is probably no class of persons, whose 
Woman on Note. rights differ more widely in the different states, 
than married women. In some states there are 
very few restrictions upon the contracts into which they may enter, 
while in others their scope is extremely limited. And it is to be noted 
that banks suffer frequent losses through business transactions with 
married women, as a result of a lack of knowledge on the part of the 
banks of the statutes which regulate their contract-making powers. 

On page 659 is the case of McCarthy v. Peoples’ Savings Bank, 156 
S. W. Rep. 1023, recently decided by the Supreme Court of Arkansas, 

which it was held that a woman is not liable on a note, which she 
signed with her husband, for the purpose of raising money for use in 
the husband’s business. 

The note was given under the following circumstances: The hus- 
band, who ran a rock crusher, needed money with which to meet his 
veekly pay roll. For this purpose he borrowed $75 from a bank upon 

note signed by himself and his wife. He also borrowed on two other 
ites signed by himself and another party. The bank later commenced 
ion on all three notes, and these actions were dismissed upon the 
usband delivering to the bank a note for the amount of all three with 
costs, executed by himself and his wife. 

It was held that the wife was not liable on this last note for the 

reason that, in Arkansas, a married woman cannot obligate herself on 
, not made for her personal benefit, or that of her separate 


cos— 
e——- - 


Tine ter Mateion Che limitation of a bank’s liability on a 
Demand on Certificate certificate of deposit is a matter which 
of Deposit. ought to be determined:by legislation. 


The courts of the different states find the 


question one upon which they are unable to agree. In some jurisdic- 


itis held that the statute of limitations begins to run against a 
certificate on the date of its issue, while in others it is held that the 
statute does not begin to run until a demand has been made. 

The question came up recently before the Supreme Judicial Court 
of Massachusetts, in the case of Pierce vy. State Bank of Boston, 101 
N. E. Rep. 1060, the opinion in which is printed in this number, be- 
ginning on page 657. The action was brought on a certificate, recit- 
ing that money had been deposited by a person, “’ payable on the re- 
turn of this certificate, to his order indorsed on the same.’’ The certi- 
ficate was issuedin 1859 and no demand was made until 36 years there- 
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after. The action was commenced in 1906, 47 years after the certifi- 
cate was issued. It was held that the certificate was overdue and that 
the holder could not recover. 


Receiving Deposit It is fraudulent for a bank to receive deposits 
When Bank Insolvent. With knowledge of its hopeless insolvency. 

And where deposits are recover by a bank 
under such circumstances, the law permits the depositor to recover his 
money, or its equivalent from the bank. The action being based upon 
fraud, it must appear that the insolvency of the bank was known to its 
officers. As was said in Williams v. Van Norden Trust Company, 104 
N. Y. App. Div. 251, 93 N. Y. Supp. 821: ~The insolvency must 
have been of such a character that it was manifestly impossible for the 


bankers to continue in business and to meet their obligations, and the 
fact must have been known to the bankers, so as to justify the conclu- 
sion that the bankers accepted the depositor’s money knowing that they 


would not and could not respond when the depositor demanded it. 

In the recent case of Pennington v. Third National Bank, a Virginia 
decision, on page 654 of this issue, an interesting question was raised. 
The action involved a deposit, made in a bank at a time when the bank 
was insolvent. The fact of the insolvency of the bank was known to 
two of its officers, the cashier and assistant cashier. But these two 
officers had brought about the insolvency of the institution and none of 
the other officers of the bank had reason to believe that the bank was 
otherwise than in sound financial condition. The question was whether, 
in view of the fact that the knowledge of insolvency by the two default- 
ing officers was stamped with guilt, such knowledge could be imputed 
to the bank. 

It is a general rule that notice to an agent is notice to the principal. 
But the rule is subject to an exception to the effect that knowledge ac- 
quired by an agent engaged in a scheme to defraud will not be presum- 
ed to have been imparted to the principal where, by imparting it, the 
consummation of the scheme would be interfered with. The court, 
however, did not agree that this case was governed by the exception. 
‘“The defalcations of the cashier and his assistant,’’ it said, “‘ which 
caused the insolvency of the bank, occurred prior to the receipt and col- 
lection of the draft in question; and the transaction was not between 
him and the bank, but between him, acting for and representing the 
bank as its executive officer, and the bank’s customer, the Georgia bank. 
Throughout the transaction, the cashier was acting for, and as the sole 
representative of, the bank, and in the line and within the scope of the 
powers and duties of his office with respect tothe matter in hand; and 
therefore his knowledge of the insolvency of the bank (though brought 
about by his antecedent misconduct) was its knowledge.”’ 
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VIII. NOTICE OF DISHONOR (Continued). 


29. Obligation to Use Due Diligence in Giving Notice of Dishonor 
(Continued). 


Where notice of dishonor cannot be given, or does not reach the par- 
ties sought to be charged, after due diligence has been used by the 
person to give notice, the giving of notice is dispensed with. 

; 30. When Delay in Giving Notice Excused. 

Delay in giving notice of dishonor is excused when the delay is 
caused by circumstances beyond the control of the holder; but 
when the cause of delay ceases the notice must be given with rea- 
sonable diligence. 


: 31. Waiver of Notice of Dishonor. 

A drawer or indorser may waive notice of dishonor before the time 
for giving notice has arrived, either by express stipulation, or by 
acts from which waiver may be implied, such as a request for an 
extension of time. Notice may also be waived, expressly or im 
pliedly, after the time for giving notice has passed. In such case, 
in order for a waiver to be implied from the acts of the party, it 
must appear that he had full knowledge of the facts which releas- 
ed him from liability. 


$ 29. Obligation to Use Due Diligence in Giving Notice of Dishonor 
(Continued). We have stated that the giving of notice of dishonor is 
dispensed with when, after the exercise of reasonable diligence, it can- 


not be given, or does not reach the parties sought to be charged. This 
is the provision of section 183 of the Negotiable Instruments Law. 
When the time for giving notice arrives the party to give notice may 
not know just where to send the notice in order that it may reach the 
indorser. Naturally, he will take certain steps to obtain the required 
information and will direct his notice in accordance with the informa- 
tion which he obtains. If the notice does not reach the indorser, it 
does not necessarily mean that the indorser is discharged of liability. 
It all depends on whether the party sending the notice exercised due 
diligence in locating the indorser. If he did exercise due diligence 
then the indorser is liable notwithstanding the failure of the notice to 
reach him. But, if he did not exercise due diligence, then the indorser 
is discharged. That is the meaning of section 183. This brings us to 
the question of what constitutes.due diligence. Obviously, the term 
cannot be given an accurate definition. It can be explained only by 
referring to the decisions in which it was held that due diligence was, 
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or was not, used. Some instances have already been cited in which it 
was held that the proper amount of diligence had been used to render 
an indorser liable although the notice was not received by the indorser 
in due course. Another such instance is found in the case of Palmer v. 
Whitney, 21 Ind. 58, in which it was held that, where a bank, on dis- 
counting a note, inquires of the person presenting it as to the residence 
of the indorser, and sends notice of dishonor to the place designated 
by him, it exercises due diligence and sufficient to charge the indorser, 
though he never resided there or had removed to another place. 

Taking up the cases in which it was held that the drawer or indorser 
was discharged because of a failure to act with proper diligence, one 
such case is Haly v. Brown, 5 Pa. 178, which was an action against the 
payee of a note as indorser, the plaintiff being the next indorser. The 
plaintiff proved that, when the notary’s clerk demanded payment at the 
maker’s place of business, he inquired of his clerk for the defendant 
but could learn nothing. He then examined the city directory and in- 
quired of the letter carriers, without obtaining any information. A 
notice was then placed in the post office, addressed generally, which 
the defendant did not receive. It was held that proper diligence was 
not used. 

The notary in the case of Smith v. Fisher, 24 Pa. 222, testified that 
he received the note in suit from the Northern Liberties Bank for pro- 
test. It was his custom, when the addresses of the maker and indorser 
were not on the note, to inquire of the clerks at the bank and to look in 
the city directory and make inquiry of persons who might know the 
parties. He had no distinct recollection of what he did in this case 
but had no doubt that he followed his uniform practice. Being unable 
to locate the maker or indorser he returned the note to the Montgomery 
County Bank, from which it had been sent to the Northern Liberties 
Bank. This, the court held, was clearly insufficient to charge the in- 
dorser. It did not appear that the Montgomery County Bank or the 
holder of the note were ignorant of the maker’s address. Said the 
court: It is the duty of a holder to give the notary information as to 
the residence of the drawer and indorser ; and if it is unknown to the 
holder, he must inquire of those whose names are upon the note or bill, 
as to the residence which he does not know. If there are none such, 


he must use due diligence to ascertain them. 

“It will not do for the holder to put the bill in the hands of a notary 
at the place where it is drawn without affording him any information 
as to the residence of the maker, or that of the indorser, and then for 


the notary, without inquiring from him, to return the note without 
demand or notice. The holder is the one most likely of all persons to 
know the place of residence of those to whom he looks for payment, 
and due diligence requires that he should give this information to his 
agent, whom he employs to make demand from the maker and give 
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notice to the indorser ; or if he neglects to do so, that the agent should 
inquire of him where the parties reside. Inthe absence of all evidence, 
we cannot presume that the inquiry would be fruitless.’’ 

The holder of the note sued on in Hazlett v. Bragdon, 7 Pa. Super. 
Ct. 581, was a banker residing in Washington, Pa. He did not know 
the address of the defendant Elizabeth Bragdon, who indorsed the note 
and resided at McKee’s Rocks, but discounted the note by reason of her 
indorsement, on the faith of a certificate of an attorney in Pittsburgh, 
Pa., as to her financial standing. He was, however, acquainted with 
one Hart, who also indorsed the note. At the time he took the note he 
made no inquiry as to Mrs. Bragdon’s address. When the notary went 
to the maker’s place of business in Pittsburgh to present the note he 
found the office unoccupied and locked. He inquired of the elevator 
boy as to the whereabouts of the maker and defendant but obtained no 
information. Hethensentthe notice intended for the defendant to the 
holder of the note, by whom it was received on February 4, 1896. The 
maker mailed the notice the same day to the other indorser Hart, at 
Pittsburgh, but Hart being out of town, the notice was not delivered 
to him until February 9. He mailed it to Mrs. Bragdon the following 
day and it was received by her in due course of mail. This notice was, 
of course, too late to charge Mrs. Bragdon as indorser, and the ques- 
tion arose as to whether sufficient diligence had been used to dispense 
with the giving of notice. It was held that, inasmuch as the holder 
did not make inquiry of the easily accessible sources as to the address 
of the defendant, on whose indorsement he discounted the note, he 
had not used sufficient diligence, and the indorser was discharged of 
liability. 

While looking in a directory for the address of a drawer or indorser 
is, in conjunction with other circumstances, some evidence of due dili 
gence, the mere inspection of a directory is not, standing by itself, suffi- 
cient. The notary, in the case of Cuming v. Roderick, 28 N. Y. App. 
Div. 253, 50 N. Y. Supp. 1053, made no inquiry of any person as to the 
address of the indorser, but found that it was given in the directory as 
66 Court Street, Brooklyn, and sent the notice to that place. It ap- 
peared that the indorser did not live in Brooklyn, but resided at Graves- 
end. He had an office in Brooklyn, but not at the address given in the 
directory. The notice was not received by the indorser. It was held 
that the notary had not exercised sufficient diligence in the sending of 
the notice and that the indorser was discharged. ‘It has been held, 
and was the law at the time this notice was served,’’ said the Court, 


‘“that merely looking in a directory, and not pursuing the inquiry any 


further, to ascertain the residence or place of business of a person to be 
served with nctice under the statute, is not sufficient inquiry within the 
meaning of the act.’’ In Bacon v. Hanna, 137 N. Y. 379, 33 N. E. Rep. 
303, it was stated that where a notary relied upon a reputed residence 
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he was required to act from the best information obtained by diligent 
inquiry. Inthatcase the court said:  ‘‘ Merely looking into a directory 
is not enough. The sources.of error in that process are too many and 
too great. Such books are accurate enough in a general way, and con- 
venient as an aid or assistant, but they are private ventures, created by 
irresponsible parties and depending upon information gathered as cheap- 
ly as possible and by unknownagents. Their help may be invoked, but, 
as was said in Lawrence v. Miller, 16 N. Y. 231, their error may ex- 
cuse the notary, but will not charge the defendant. Merely consulting 
them should not be deemed, ‘the best information obtained by diligent 
inquiry.’ ’ 

One of the earlier cases, in which it was held that consulting a city 
directory for the purpose of obtaining the address of an indorser is not 
in itself sufficient diligence, was Greenwich Bank v. De Groot, 7 Hun 
(N. Y.) 210, decided in 1876, whereit was said:  ‘‘ Thestatement found 
in the directory afforded the opportunity of further inquiry, and sug- 
gested its propriety; and the notary could not act without making it, 
unless he acted at his peril. * * Both the rule of the commercial law 
and of the statute, requires that the holder shall obtain the information 
which diligent inquiry can secure concerning the residence of the party 
to be charged by the service of the notice. And that is not shown by 
merely consulting the directory, when other sources of accurate infor- 
mation may be within the convenient reach of the person whose duty 
it may be to secure it, through which it can be obtained.’’ 

$ 30. When Delay in Giving Notice Excused. Section 184 of the 
Negotiable Instruments Law provides that delay in giving notice of 
dishonor is excused when the delay is caused by circumstances beyond 
the control of the holder and not imputable to his default, misconduct 
or negligence. This section also provides that when the cause of delay 
ceases to operate, notice must be given with reasonable diligence. 
Thus, if notice cannot be given promptly because of conditions caused 
by war, flood, or some other matter entirely beyond the control of the 
holder, the giving of immediate notice is excused. The notice must 
be given with due diligence as soon as the conditions responsible for 
the delay cease to exist. 

In Martin v. Ingersoll, 25 Mass. 1, the delay in giving notice was 
caused by the fact that during the Christmas holidays vessels were not 
allowed to clear from Havana. It was held that during the continu- 
ance of the holidays it was not necessary to write a notice of the dis- 
honor of a bill. It is held that the giving of notice of dishonor is not ex- 
cused by the loss of the dishonored instrument. Klotz v. Silver, 127 
N. Y. Supp. 1090. 


$ 31. Waiver of Notice of Dishonor. Notice of dishonor is a priv- 
ilege which the law accords drawers and indorsers. -While, in the 
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ordinary case, the drawer or indorser may insist upon having proper 
notice of dishonor, and claim immunity from liability in default of such 
notice, the formality is one which he may waive. There are many 
ways, as the decisions which follow will show, in which a drawer or in- 
dorser may waive his rights with respect to notice of dishonor. A 
waiver may be brought about by express stipulation, or it may be im- 
plied from the words or acts of the party. And the notice may be 
waived after the time for giving notice has passed, as well as before. 
As tersely expressed in section 180 of the Negotiable Instruments Law, 
‘notice of dishonor may be waived either before the time of giving 
notice has arrived or after the omission to give due notice, and the 
waiver may be expressed or implied.’ 

Words written upon an instrument, clearly indicating an intention 
on the part of the parties to the instrument to waive notice of dishonor, 
will be given that effect. An illustration of waiver by a stipulation 
written on the instrument is found in the case of Hibernia Bank & 
Trust Co. v. Dresser, La., 61 So. Rep. 561, where it was held that a 
note reading: ~ We, the signers, indorsers, sureties and all of us, in 
solido, promise to pay to the order of,’’ etc., indorsed before delivery to 
the payee, binds the indorsers unconditionally and operates as a waiver 
of notice of dishonor. By signing this instrument the indorsers bound 
themselves in the same manner as makers. 

Where a member of a firm, which had indorsed a note, telegraphed 
toa bank, to which the note had been sent for collection, ‘‘will you 
please pay note and save protest, you can draw on me,’’ it was held 
that notice of dishonor had been waived. ‘The intention to waive 
demand and notice,’’ saidthe court, ‘* could not have been expressed in 
language more explicit, unless he had said in so many words that he 
waived, etc., and this was unnecessary.’’ Seldner v. Mt. Jackson Nat. 
Bank. 66 Md. 488. It has been held that waiver of presentment for 
payment dispenses with the necessity of giving notice of dishonor. 
Baumeister v. Kuntz, Fla., 42 So. Rep. 886. On the other hand it has 
been held that a waiver of presentment for payment does not operate 
to waive notice of dishonor. Hall v. Crane, Mass., 100 N. E. Rep. 554. 
In this case the court said: “The liability of an indorser is conditional, 
the conditions being, first, that at the maturity of the note there shall 
be a demand upon the maker for payment, and, second, that if the note 
be not then paid due notice thereof shall be given tothe indorser. And 
these two conditions are distinct and independent of each other. Either 
can be waived and the other insisted upon. Neither upon principle 
nor by the great weight of authority is a waiver of one without more 
a waiver of the other as a matter of law.’’ This decision cites the fol- 
lowing cases: Berkshire Bank v. Jones, 6 Mass. 524, Drinkwater vy. 
Tebbetts, 17 Me. 16, Burnham v. Webster, 17 Me. 51, Low v. Howard, 
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11 Cush. (Mass.) 268, and Parks v. Smith, 155 Mass, 26, 28 N. E. 
Rep. 104. 

Waiver of notice is frequently implied from some act of the drawer 
or indorser, prior to the maturity of the instrument, indicating an in- 
tention to release the holder from the necessity of giving notice. In 
Daniel on Negotiable Instruments, § 1103, it is said: “* Any act, course 
of conduct, or language by the drawer or indorser, calculated to in- 
duce the holder not to make demand, or protest, or give notice, or to 
put him off his guard, or any agreement by the parties to that effect 
will dispense with the necessity of taking these steps, as against any 
party so dealing with the holder.”’ 

A request by an indorser for an extension of time justifies the im- 
plication that notice of dishonor has been waived. Cady v. Bradshaw, 
116 N. Y. 188. In this case the defendant, who was sued as indorser 
of a note, defended on the ground that no notice of dishonor was sent 
tohim. The plaintiff claimed that notice had been waived prior tothe 
maturity of the note. In support of this contention it was shown that, 
prior to maturity, the defendant called upon the plaintiff and asked him 
if the note would be extended for another year if the interest should 
be paid up. The plaintiff answered that he was willing provided the 
defendant would allow his name to remain on the note, and let it be as 
it was. The defendant assented and it was held that this constituted a 
waiver of notice. When the defendant asked that the note be extended 
for a year he, in effect, asked that nodemand be made at maturity. 

In Hunter v. Hock, 64 Barb. (N. Y.) 468, it appeared that the 
maker of a note assigned all of his property to the indorser, who was 
the husband of his niece, and died before maturity, leaving no property 
and no person of whom demand could be made. Before the note ma- 
tured, the indorser, with full knowledge of the facts, went to holtlers of 
the note, asked for time, saying that it would be impossible for him to 
pay the note when it fell due, and told them that he would surely pay 
it if time were given him. It was held that this conduct constituted a 
waiver of demand and notice. 

Where the holder of a note, just prior to its maturity, stated to the 
indorser that the maker wanted it to remain another year,’’ and the 
indorser replied that it was a good note and that he was willing to let 
it remain, it was held that there was a waiver, and that a failure to 


present and give notice of dishonor did not discharge the indorser. 
Sheldon v. Horton, 43 N. Y. 93. It was also held that the waiver was 
complete, irrespective of whether an agreement was made between the 
maker and holder extending the time of payment. 

(7o be Continued.) 
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the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 














USURY A GOOD DEFENSE AGAINST HOLDER IN 
DUE COURSE. 


Crusins v. Siegman, New York Supreme Court, Special Term, June, 1913. 142 N. Y. Supp. 348. 


Where a note is void for usury under the General Business Law of New York, 
it cannot be enforced, even by a holder in due course. 

Action by Henry N. Crusins against Arthur Siegman and another. 
On motion for an injunction pendente lite. Motion granted. 

GIEGERICH, J]. The action is to have certain promissory notes ad- 
judged void and to have them surrendered to the plaintiff, together with 
certain jewelry pledged as security for their payment, and also to re- 
strain one of the defendants from prosecuting an action commenced 
upon one of the notes in the City Court of the City of New York. 

Fhe present application is for an injunction restraining the defend- 
ants pendente lite from selling or otherwise disposing of the jewelry, 
and also restraining the prosecution of the action in the City Court. 
The ground of the action is that the notes were given upon a usurious 
consideration, and the relief demanded is that prescribed by section 373 
of the General Business Law (Consol. Laws 1909, c. 20) and which, so 
far as applicable, reads as follows: 

‘Whenever it shall satisfactorily appear by the admissions of the 
defendant, or by proof, that any bond, bill, note, assurance, pledge, 
conveyance, contract, security or any evidence of debt has been taken 
or received in violation of the foregoing provisions, the court shall de- 
clare the same to be void, and enjoin any prosecution thereon, and 
order the same to be surrendered and canceled.’’ 

The notes were originally made by the plaintiff to the order of the 


Notre.—For other similar decisions, see Baxkinc Law Journa. Digest, $ 498 
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defendant Libbie Fleig. She has transferred them, together with the 
jewelry, to the defendant Seigman, and upon the papers before me it 
must be held, for the purposes of this motion, that such transfer was 
made for value, before maturity of the notes, and without notice to the 
transferee of any infirmity in the instruments. The papers sufficiently 
establish the fact that the notes were usurious in their inception; but 
the defendant Siegman urges that, even though that be the fact, it is 
immaterial as to him, since he is a bona fide holder for value without 
notice, and he cites section 96 of the Negotiable Instruments Law (Con- 
sol. Laws 1909, c. 38), and various cases in which that section has been 
discussed, as authority for his contention. The section in question is 
as follows: 

‘“Sec. 96. A holder in due course holds the instrument free from any 
defect of title of prior parties and free from defenses available to prior 
parties among themselves, and may enforce payment of the instru- 
ment for the full amount thereof against all parties liable thereon.’’ 

I am very clearly of the opinion that, notwithstanding the provisions 
of the statute just quoted, a negotiable instrument which is void in its 
inception, whether it be for usury, or for forgery, or for any other rea- 
son sufficient to make it void, is also void in the hands of any subse- 
quent holder, except only that, owing to the provisions of the Banking 
Law (section 74), a bank may in certain cases enforce a usurious in- 
strument, although an individual holder could not do so. See Schles- 
inger v. Gilhooly, 189 N.Y. 1, 81 N. E. 619, 12 Ann. Cas. 1138; Schles- 
inger v. Lehmaier, 191 N. Y. 69, 83 N. E. 657, 16 L. R. A. (N. S.) 
626, 123 Am. St. Rep. 591. This was very evidently the opinion of all 
the judges of the Court of Appealsin Schlesinger v. Gilhooly, supra, ex- 
cept Judge Willard Bartlett (see 189 N. Y., pages 7, 8, 21, 22, 81 N. 
E. 620, 621, 626, 627, 12 Ann. Cas. 1138), and as I have no doubt that 
such is the correct view I do not feel bound to defer either to the dicta 
or decisions of this court upon the question. 

It has been held that section 373 of the General Business Law does 
not authorize the maintenance of an action merely to have a past-due 
note adjudged void on the ground of usury. Reiner v. Galinger, 151 
App. Div. 711, 136 N. Y. Supp. 205. This is because in such a case 
the maker of the note has a perfect defense at law, and has therefore no 
occasion to resort to equity for relief, and the statute was not consider- 
ed to have changed the law in that respect. In the present case, how- 
ever, the plaintiff seeks other relief, and I think he is entitled to main- 
tain this action, for he seeks the relief expressly provided by the statute 
and to which he would probably be entitled without the aid of the statute. 
Since the plaintiff requires equitable relief, and all the matters in con- 
troversy between all the parties can be fully disposed of in this action 
in equity, it seems proper to enjoin the further prosecution of the action 
at law pending in a court which is without equity jurisdiction. As the 
defendant Siegman holds both the notes and the jewelry, and is the only 
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person who is threatening to sell the jewelry, the injunction should is- 
sue against him alone. 

The motion for an injunction pendente lite against the defendant Sieg- 
man is granted, with $10 costs to the plaintiff to abide the event, upon 
eiving an undertaking in such form and in such sum as shall be pro- 
vided by the order to be entered hereon. 


PAYMENT OF CHECK AFTER DRAWER’S DEATH. 


Glennan v. Rochester Trust and Safe Deposit Co., New York Court of Appeals, June 3,1913. N. Y. Law 
Journal, June 20, 1913. 


Where a bank pays a check in due course of business, after the drawer’s death, 
but without notice of the death, it is protected in the payment. 


John W. Glennan, as administrator, etc., of John Callahan, de- 
ceased, appellant, v. Rochester Trust and Safe Deposit Company, 
respondent. 

CULLEN, Ch. J.—The action is brought by the plaintiff as adminis- 
trator of a depositor in the defendant trust company to recover the 
amount of a deposit made by the intestate. The defense was payment 
and an assignment of the deposit by the intestate to a third party. 
The payment proved was that of a check drawn by the intestate but 
not presented to or paid by the defendant until after the death of the 
former, of which the defendant claimed to be ignorant. While the 
case was submitted to the jury on both issues, the jury was directed to 
answer specific questions of fact, one of which was: -’ Did the bank 
pay the money without knowledge of the death of John Callahan 
(plaintiff’s intestate) and in the due course of business?’’ This ques- 
tion the jury answered in the affirmative. If the finding required a 
verdict in the defendant’s favor, as the trial court charged, it is not 
necessary to consider the other rulings on the trial of which the ap- 
pellant complained, as they do not affect this issue. 

It is singular that there should be such a paucity of judicial decisions 
on this question, as seems the case. In my search through the 
reports I have been able to find only one on the precise point, 
Rogerson, executor, v. Ladbroke, decided by the English Common 
Pleas in 1822 (1 Bing., 93), in which it was held that the payment 
or rather a charge of a check to a depositor’s account made by the 
banker after the death of the depositor, but before the bank had received 
knowledge of that fact, was a valid payment, and that the banker was 
not liable for the amount. There is another case often cited to the 
same effect (Tate v. Hilbert, 2 Vesey, Jun., 112), where the lord 
chancellor expressed the opinion that if the holder of a check had col- 


Note.—For other similar decisions see BANKING Law JournaL Digest, $ 111. 
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lected the money from the banker after the death of the drawer, but 
before the banker had knowledge of death, no court would take the 
money away from him. This was purely obiter, simply the chan- 
cellor’s opinion, for, as a matter of fact, the suit in which the opinion 
was expressed was dismissed and the complainant remitted to her 
action at law. On the other hand, none of the cases cited by the 


learned counsel for the appellant is authority for the contrary propo- 


sition. The greatest reliance is upon Davis, admr., v. Windsor Savings 
Bank (46 Yt. 728). There a woman from time to time deposited cer- 
tain sums of money in a savings bank to the credit of her brother, in 
whose name the pass book was issued. The jury found that these 
moneys were the property of the brother and had been collected by the 
woman on his account. After the death of the brother, but before 
notice of that death had reached it, the defendant paid the amount of 
the account to the woman, who presented the pass book. It was held 
that death revoked the agency of the plaintiff and that the payment 
was bad. No question of the payment of a check was involved in this 
case, for there was none. 

As to the other cases cited, Fordred v. Seamen’s Sav. Bank (10 
Abb. Pr. Rep., N. S. 425) was an action by the holder of a check 
against the bank, which refused to pay it. Of course, in this State no 
such action could be maintained whether the drawer was dead or alive. 
In Podmore v. South Brooklyn Sav. Inst. (48 App. Div., 218) payment 
was made by the bank after knowledge of the death of the depositor to 
one who presented the pass book, claiming the deposit as a gift causa 
mortis from the deceased. As the jury found there was no gift, the 
defense failed. Here, again, no question of a check was involved. 
This is the same case which is reported in this court on a subsequent 
appeal under the title of Mahon vy. South B’klyn Sav. Inst. (175 N. Y., 
69). In Pullen v. Placer County Bank (138 Cal., 169) the check was 
paid not only after the death of the drawer, but after the defendant 
had been informed of the death, as is stated in the opinion of the court. 
But while there is this paucity of judicial decisions on the subject, there 
seems to be absolute unanimity in the rule as declared by the leading 
text writers. Chitty on Bills (*429), Byles on Bills, (Sharswood ed., 
p. 22), Parsons on Notes and Bills (vol. 2, p. 81), Story on Promissory 
Notes (sec. 498a), Edwards on Bills and Notes (sec. 739), Morse on 
Banks and Banking (sec. 400) and Daniels on Negotiable Instruments 
(sec. 1618b) all declare that while a bank should not pay a check after 
the death of the drawer, still a payment made in good faith,’ without 
knowledge of the death, or of facts sufficient to cause inquiry, is a valid 
payment, though the only authority usually cited is that of Tate v. Hil- 
bert (supra). 

For the appellant it is argued, first, that a check, by itself, is a mere 
order for the payment of money, not operating as an assignment of any 
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part of the fund, the authority of the drawee or the banker to pay which 
may be revoked or countermanded by the drawer. This is the rule of 
law prevailing in England and in this country, with the exception of a 


very few States in which a check is considered as an assignment of the 
fund. The rule stated is unquestionably the law of this State as well 
as the law of the Federal courts (Attorney-General v. Continental Life 
Ins. Co., 71 N. Y. 325; O’Connor v. Mechanics’ Bank, 124 N. Y., 
324; Bank of the Republic v. Millard, 10 Wall., 152; Florence Mining 
Co. v. Brown, 124 U. S., 385; Fourth St. Bank v. Yardley, 165 U.S., 
634). That the death of the principal revokes the authority of the 
agent to collect the check, in those jurisdictions where the check is 
considered a mere order, must also be conceded (Fordred v. Seamen’s 
Bank, supra; Attorney-General vy. Continental Life Ins. Co., supra. ; 
Long v. Thayer, 150 U. S., 520). It is further true that the common 
law doctrine that death revokes an agent’s power, even as to third 
parties dealing with the agent in good faith without notice, is the gen- 
eral rule in this State (Farmers’ Loan & Trust Co. v. Wilson, 139 
N. Y. 284). 

At this point we reach the very crux of this case, and the question 
is whether payment of checks by banks or bankers is an exception to 
the rule stated. I think itis. It must be first borne in mind that the 
rule itself isan exception to the still broader rule that revocation of the 
power of an agent does not affect third parties dealing with him in good 
faith without notice. This is the rule of the civil law even where the 
agency is revoked by death. The common-law rule in some states has 
been changed by statute, in others repudiated (Cassidy v. McKenzie, 4 
Watts & Sergeant, Penna., 282; Carragher v. Whittington, 26 Mo., 
311), while in still others greatly limited (Lenz v. Brown, 41 Wis. 172; 
Ish v. Crane, 8 Ohio St., 521). There are differences between the lia- 
bility of banks to their depositors and that of ordinary debtors to their 
creditors which justifies excepting the payment of checks from the 
rule. If an ordinary debtor refuses to pay his debt to the agent of his 
creditor, his liability is in no respect increased, It is not so witha 
bank. Its contract with the depositor is to pay his checks as long as his 
deposit is sufficient for the purpose, and for 1 failure to pay the checks 
the bank is liable for any injury occasioned thereby to the credit of the 
drawer. In the ordinary conduct of a bank but a minute fraction of its 
payments is made directly to its depositors. The others are.made on 
checks in favor of third parties, usually, at least in large cities, pre- 
sented through other banks or the clearing house. The number of de- 
positors is often very great, many of them living at other places than 
where the bank is located. Of the death of those prominent, either 
by their public position, their business activities, or great wealth, the 
bank might be apprised; but of the great mass their deaths would pass 
unknown by the bank unless notice of the fact was given. It would be 
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utterly impracticable for business to be done if, before the bank could 
safely pay checks, it must delay to find out whether the drawer is still 
living. 

But the dominant and controlling reason for holding that the usual 
rule that a debtor is not protected in payment to an agent after the 
death of his principal, though without knowledge of that fact, is not 
applicable to the payment of checks by banks, is that such has almost 
universally been accepted as the law. As already said, all the text- 
books so state the law (in England it has been so settled by section 75 
of the Bills of Exchange Act of 1882), and appa-ently the whole coun- 
try has assumed the text-books to be right. The rule thus adopted, if 
not strictly a rule of property, is a rule of conduct affecting property 
interests that very closely approximates to a rule of property. I think 
the fact that the rule has been adopted by the community is reason- 
ably clear. The use of banks as depositories of money and the practice 
of making payment by checks prevails in this country to an extent far 
beyond that existing in any other, so that the situation presented in this 
case must have frequently arisen. True, where the estate of the de- 
positor is solvent and the check is given for value it is of no practical 
moment whether the bank is liable for the payment of a check after the 
death of the drawer or not. Very many, however, must have been the 
cases where either the estate was insolvent or the check was given 
without value and the bank had paid it after death in ignorance of that 
fact. Yet in my research I have not been able to find in the reports in 
this country or in England a case where it was sought, under such cir- 
cumstances, to hold the bank liable except the Rogerson case (supra), 
in which the attempt failed. The rule that denies protection to persons 
dealing with an agent after the death of the principal, though in good 
faith and without knowledge of that fact, is an inherited one. Inthe 
Wilson case it was declared by this court to be a harsh one, but the 
court felt that it had been too firmly established in this State to be dis- 
turbed by judicial decision, though it recommended a change by the 
Legislature to place the law in harmony with the more enlightened 
views of the present time and to promote the interests of justice. The 
same reason which there constrained the court to give effect to the 
rule, despite its disapproval of it, should also impel us to hold the rule 
inapplicable to bank checks. If there it appeared that the dcectrine of 
the common law had prevailed too long to be disregarded, it also ap- 
pears almost equally clearly that the common-law doctrine has never 
prevailed as to checks, for a legal proposition may be nearly as well 
established by its general acceptance and the failure of any one to 
question it as it can be by a series of judicial decisions. Even if it 
should be assumed that the distinction sought to be drawn between the 
relation of a bank to its depositors and that between ordinary debtors 
and their creditors would not justify a distinction in the principle of 
law applicable to the respective cases, nevertheless a rule of conduct 
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of a whole people long prevailing and acted upon should not be sub- 
ordinated to mere consistency of legal principles. The law presents 
several anomalies. They are to be regretted, but no one would main- 
tain that merely to avoid inconsistency courts would be justified in 
disregarding rules of action long established by judicial decisions, es- 
pecially when the exception is more just than the general rule. 

The judgment appealed from should be affirmed, with costs. 

WERNER, Hiscock, CHASE, CoLLin and HoGan, JJ., concur ; WIL- 
LARD BARTLETT, J., absent. 

Judgment affirmed. 


MORTGAGE HELD NOT VOID FOR COMPOUND- 
ING A FELONY. 


Maddox v. Rowe, Court of Appeals of Kentucky, June 17, 1913. 157 S. W. Rep. 714 


The stockholders of a bank were informed by an attorney that the officers had 
violated the banking laws and that, while he could not guarantee that there would 
be no prosecutions, he believed that none of the officers would be prosecuted if 
each mide good the amount for which he was responsible. It was held that a 
mortgage, given by one of the officers and his wife, under these circumstances, was 
valid and not given to compound a felony. 


Action by Alvin Rowe, assignee, against Mecie Maddox. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Hosson, C. J. J. B. Maddox was president of the Bank of Center- 
town, and while such had fallen in debt to the bank between $5,000 
and $6,000; on January 26, 1911, he and his wife, Mecie Maddox, exe- 
cuted to the bank a mortgage on the property of the wife to secure this 
indebtedness. This suit was brought to enforce the mortgage; Mrs. 
Maddox defended the suit, insisting that the mortgage was obtained 
from her by duress, fraud, and coercion. A large mass of testimony 
was taken; on final hearing the circuit court entered judgment enforc- 
ing the mortgage. She appeals. 

The facts of the matter are about these: J. B. Maddox was a mer- 
chant in the town of Centertown. Several years before the year 1911 
he had a severe attack of typhoid fever, which left him in a very bad 
condition of health, so that he had to go to a sanitarium. While he 
was gone his business was run by his brother, his niece, and his 
daughter. When he returned from the sanitarium, he found his affairs 
in very bad condition. He had in his own name 13 shares of stock in 
the bank of Centertown. This stock had been purchased with the 
money of the wife, but she had allowed her husband to put it in his 
own name to give him credit. He was the president of the bank, and 
in his efforts to extricate himself from his financial difficulties created 


Notrr.—For other similar decisions see Banking Law Journat Digest, § 134. 
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the debt to the bank above referred to. He transferred to his wife 8 
shares of the bank stock and retained 5 shares in hisown name. But 
to pay her for these five shares he and she made a note to the bank for 
$500, and this money was placed to her credit in the bank as a time 
deposit at 5 per cent. She also signed as the surety of her husband 
another note for $750, for money which he borrowed and used himself. 
She was not on any of his other papers to the bank. About January 


20, 1911, a state inspector made an examination of the bank and re- 
ported its condition to the Secretary of State, who ordered the bank 
cashier on January 22d not to open the bank again. Before this notice 
was given by the state inspector, he had a conference with certain 
persons at Beaver Dam, and reports of what had taken place at this 
conference were circulated to the effect that the Secretary of State had 
determined to prosecute the officers of the bank for violation of the 
state banking laws. On the afternoon of January 23d, there was a 
meeting of the stockholders of the bank at the house of the cashier. 
Maddox and wife were present, also Messrs. Heavrin and Woodward, 
who had been invited to be present by some of the persons interested. 
After a list of the stockholders had been written out, one of the attor- 
neys made a speech to the stockholders in which he in substance said 
that the banking laws had been violated by the officers of the bank, 
but that, if each of the officers would make good what he had drawn 
out of the bank, he did not think any prosecutions would be instituted ; 
that he could not guarantee this, however, but that it would be greatly 
to the interest of the community and to the interest of the stockholders 
if each officer would secure what he owed. Maddox said that he would 
give up all his property, and Mrs. Maddox said that she would stand 
by her husband and protect his honor with a]l that she had. Dr. Chap- 
man, a director in the bank, owed it about $10,000. After Maddox and 
wife had agreed to secure the bank in what he owed, Chapman's son 
said that he would see his father, who was sick, and see what he could 
do. He went to see his father, and the result was that he also agreed 
to execute a mortgage. After this the stockholders agreed to place 
the bank in the hands of Alvin Rowe. Alvin Rowe was sent for and 
agreed to accept the trust. A resolution of the stockholders was then 
drawn up and signed, by which Alvin Rowe was selected as fiscal 
agent to liquidate the affairs of the bank under the direction of the 
Secretary of State, and he was requested to give each officer an oppor- 
tunity to make good any loss arising through the fault of such officer, 
in default of which the body demanded prosecution of any person 
whose liability was established, and who refused to make same good 
to the bank. There is some contrariety in the evidence as to who 
suggested the latter part of the resolution, the proof for the plaintiff 
being that Maddox suggested that, as he and Dr. Chapman were fixing 
up their matters, this should be put in so that all the other officers 
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would do likewise. The proof for Mrs. Maddox is that her husband 
did not make this suggestion, and that the attorney drew the resolu- 
tion in this way without any suggestion from others. The meeting 
then adjourned. The attorneys returned to Hartford, and drew the 
mortgages which were to be executed by Maddox and wife and Chap- 
man and wife. The papers were sent to Centertown on January 26th, 
and were on that day executed by Chapman and wife, and Maddox and 
wife. After this Alvin Rowe took charge of the bank and organized a 
new corporation styled the Farmers’ Bank of Centertown; and this 
bank some months later took over the assets of the old bank, and as- 
sumed its debts. Up to the time that the new bank did this, Mrs. 
Maddox had in no manner complained of being overreached in the 
execution of the mortgage, and she made no such claim to the new 
bank until some time in August when the bank applied to her to close 
the matter up by deeding to it the property, as the debts exceeded the 
value of the property. She then insisted that there was a debt of 
$1,000 which her husband’s brother ought to pay as he was surety on 
the note; and, the bank not agreeing to this, she employed an attor- 
ney and denied liability. This suit followed. 

The proof for her shows that she was in great distress on January 23d 
when the meeting of the stockholders was held, that her husband had 
been in a very bad state of mind for several days, and that she was very 
apprehensive that he would be prosecuted, and feared that, if he was 
prosecuted, he might be sent to the penitentiary. She did not know 
that she was not bound to pay the note which she had signed as surety 
for her husband, and it is insisted that she executed the mortgage 
without consideration under a palpable mistake of law and under the 
coercion of the threats that her husband would be prosecuted. If the 
mortgage had been executed on January 23d, there would be more 
force in this; but the mortgage was not in fact executed until three 
days later, and all the parties had had sufficient time to recover their 
usual frame of mind. The evidence shows that she was not in an ab- 


normal condition at all when the mortgage was executed, and that she 


perfectly understood what she was doing. She did not execute the 
mortgage to secure merely the notes which she had signed as surety 
for ner husband; she executed it to secure all his indebtedness to the 
bank, and, as she expressed it, to save his honor. She understood 
that the Farmers’ Bank was being formed, and knew that it was pro- 
posing to take over the assets of the old bank. She knew that the 
mortgage which she and her husband had executed was one of the 
considerations for the new bank taking over the affairs of the old bank ; 
and, although several months elapsed before this scheme was carried 
into effect, she at no time claimed either to Rowe as agent of the old 
bank or to the officers of the proposed new bank that the mortgage 
which she had executed was invalid. On the contrary, she stood by 
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and allowed this arrangement to be consummated without any notice 
of such a claim on her part, and manifestly during this time she was 
laboring under no excitement or coercion. 

The mortgage was not executed to compound a criminal prosecution. 
Before the new bank took over the affairs of the old bank, she and her 
husband had several conferences with Rowe about their matters, but 
in none of them did either of them claim that the wife had been over- 
reached in the execution of the mortgage, or that it was invalid for any 
reason. 

The question raised by the appeal is simply one of fact. We give 
some weight to the finding of the chancellor on a question of fact, and 
we do not disturb his finding where the evidence is conflicting and the 
truth doubtful. Under this rule we do not see that we can disturb the 
chancellor’s finding here. On the contrary, we think his finding is 
supported by the weight of the evidence. 

Judgment affirmed. 


RIGHTS OF DEPOSITOR WHEN BANK INSOLVENT 
AT TIME OF DEPOSIT. 


Pennington v. Third National Bank, Supreme Court of Appeals of Virginia, March 13, 1913 


When a bank, with knowledge of its insolvency, receives a deposit it is a con- 
structive trustee thereof and the depositor may recover it if it can be identified, or 
its equivalent of it cannot be identified. This rule applies although the insolvency 
was known only to the cashier and assistant cashier and was due to their defal- 
cations. 


Action by the Third National Bank of Columbus, Ga., against the 
National Bank of Commerce of Norfolk, Va., and the Bank of Tarboro, 
in which Ed. Pennington, receiver of the last named bank, intervened. 
From a decree for plaintiff, the receiver appeals. Affirmed. 

The material facts of this case are agreed. On June 6, 1911, the 
appellee, the Third National Bank of Columbus, Ga. (hereinafter re 
ferred to as the Georgia bank), discounted and became the holder for 
value of a draft for $2,801.45, drawn by J. B. Holst & Co., of Colum- 
bus, Ga., on Tarboro Cotton Factory, Tarboro. N. C., in favor of A. 
W. Hale, cashier, with bill of lading attached for 35 bales otf cotton, 
consigned to the order of J. B. Holst & Co., for Tarboro Cotton Factory, 
and bill of lading indorsed by J. B. Holst & Co. The Georgia Bank sent 
the draft, with bill of lading attached, to the Bank of Tarboro, N. C., 
with instructions: —° For collection and return, remit to National Park 
Bank, New York, for our credit, and advise.’’ On June 30, 1911, the 
Bank of Tarboro presented the draft, with bill of lading attached, to the 
Tarboro Cotton Factory for payment, which was made the same day by 
its check for $2,801.45, drawn in favor of the bank of Tarboro on the 


Notre.—For other similar decisions, see BANKING Law JouRNAL Dicest, $ 159 
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Pamlico Insurance and Banking Company of Tarboro, N. C., and the 
draft and bill of lading were marked paid and delivered to the drawee. 
This check was presented for payment the same day by the Bank of 
Tarboro, and paid by the Pamlico Insurance & Banking Company by 
its check for $2,801.45, drawn on the National Bank of Commerce of 
Norfolk, Va. (hereinafter referred to as the Norfolk bank,) in favor 
of L. V. Hart, cashier (of the Bank of Tarboro). Onthe same day the 
Bank of Tarboro sent the check, with other items aggregating, $3,802- 
23, to the Norfolk bank for deposit for its (the bank of Tarboro’s) ac- 
count; and on June 14, 1911, between 10 a. m. and 11 a. m., the Nor- 
folk bank paid the check by charging its amount against the account of 
the Pamlico Insurance & Banking Company, which had sufficient funds 
on deposit to pay the same, and crediting it to the Bank of Tarboro. 

The Bank of Tarboro was insolvent when it received the draft from 
the Georgia bank; but its insolvency was not known to any of its offi- 
cers, except the cashier and assistant cashier, and was due solely to 
their defalecations. The Bank of Tarboro suspended payment and closed 
its doors on June 14, 1911, at 1:15 0’clock p. m.; and shortly thereafter 
the appellant, Ed. Pennington, was appointed receiver by one of the 
North Carolina courts to take charge of and administer the assets. At 
no time since June 14, 1911, was the balance on deposit in the Norfolk 
bank to the credit of the Bank of Tarboro less than $4,021.33. 

In these circumstances, the Georgia bank, on June 20, 1911, made 
formal demand on the Norfolk bank for $2,801.45, to which it laid claim 
as its own money, on the ground that it was the avails of the draft which 
had b2en sent by it to the Bank of Tarboro for collection; but the Nor- 
folk bank had in the meantime received notice of the failure of the Bank 
of Tarboro, and that it had been placed in the-hands of a receiver, and 
refused to turn over the fund to the Georgia bank, but held it as stake- 
holder. Thereupon the Georgia bank filed a bill in equity against the 
Norfolk bank and the Bank of Tarboro, claiming the fund, which it 
alleged had been traced into the hands of the Norfolk bank. The re- 
ceiver intervened by petition, and also filed an answer maintaining his 
title to the money as a general asset of the Bank of Tarboro. From a 
decree of the law and chancery court of the city of Norfolk granting the 
prayer of the bill, Pennington, receiver, appealed. 

WHITTLE, J. (after stating the facts as above). In our view of 
this case, it lies within much narrower limits than the scope of the ar- 
gument would indicate. 

The general doctrine is settled that the collection of a draft bya 


bank for a customer in the ordinary course of business, and placed to 
the customer’s credit, amounts to a general deposit by the latter and 
creates the relation of debtor and creditor betweenthem. Insuch case, 
the customer or depositor has the right to demand of the bank an equi- 
valent amount of money, but not the specific coins or other currency 
deposited. Miller v. Norton & Smith, Receivers, 77 S. E. 452, decided 
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at the present term; Tiffany on Banks and Banking, § 4, p. 11 et seq. 
In suppert of the text, the learned author has collected in the notes 
many decisions. 

The influence of the language of the restrictive indorsement of the 
draft upon the relation between the Bank of Tarboro and its customer 
(namely, “* For collection, and return, remit to National Park Bank, 
New York, for our credit and advise’’) is a question upon which the 
authorities are not agreed, and one which we need not discuss. The 
concrete proposition, upon the correct solution of which the decision 
must rest, involves the relation between a bank and its customer with 
respect to a deposit made by the latter in the following circumstances : 
At the time the cashier of the Bank of Tarboro received the draft in 
question for collection, and made the collection, he knew that the bank 
was hopelessly insolvent ; but the depositor and the other officers of the 
bank had no knowledge of its insolvent condition. And the insolvency 
of the bank was due to the defalcations of the cashier and assistant 
cashier. 

The authorities are agreed that when a bank, with knowledge of its 
insolvency, receives a deposit, it perpetrates a fraud on the customer, 
and is held to be a constructive trustee of the deposit, and the depositor 
may recover of the receiver the deposit, if it can be identified, or its 
equivalent, if it cannot be identified, when the customer’s money has 


been mingled with the bank’s funds, which, to an amount equal to the 
deposit, has gone into the hands of its receiver. Western German Bank 
v. Norvell, 134 Fed. 724, 69 C.C. A. 330; Tiffany on Banks and Bank- 
ing, § 89, p. 349, and cases cited in notes. 


The correctness of the general principle is conceded; but it is said 
that this case falls within the exception to the doctrine of imputed know- 
ledge (which doctrine is founded upon the presumption that an agent 
discloses his knowledge to his principal), because the fact that the in- 
solvency of the bank was due to the defalcation of the cashier repels the 
presumption that he imparted the knowledge to the bank. Baker v. 

3erry Hill Co., 112 Va. 280, 71 S. E. 626. 

We cannot agree that this case is controlled by the foregoing excep- 
tion. The defalcations of the cashier and his assistant, which caused 
the insolvency of the bank, occurred prior to the receipt and collection 
of the draft in question ; and the transaction was not between him and 
the bank, but between him, acting for and representing the bank as its 
executive officer, andthe bank’s customer, the Georgia bank. Through- 
out the transaction, the cashier was acting for, and as the sole repre- 
sentative of, the bank, and in the line and within the scope of the pow- 
ers and duties of his office with respect to the matter in hand; and 
therefore his knowledge of the insolvency of the bank (though brought 
about by his antecedent misconduct) was its knowledge. Inother words, 
the insolvency of the bank was a condition within the knowledge of its 
executive officer ; and it matters not, so far as the rights of innocent 
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third persons dealing with the bank through him are concerned, how he 
first acquired knowledge of that condition. Bank v. Richmond Elec. 
Co., 106 Va. 347, 56 S. E. 152; Atlantic Trust Co. v. Union Trust Co., 
111 Va. 574, 579, 69 S. E. 975; Wade on Notice (2d Ed.) $$ 683a, 683b; 
Cook v. Am. Tubing Co., 28 R. I. 41, 65 Atl. 641, 9 L. R. A. (N. S.) 
193, 211; Morris v. Ga., etc., Co., 109 Ga. 12, 34S. E. 378, 46 L. R. 
A. 506; Bank of U.S. v. Davis, 2 Hill (N. Y.) 451; Holden v. N. Y., 
etc., Bank, 72 N. Y. 286; Le Duc v. Moore, 111 N.C. 516, 15 S. E. 
888; St. Louis, ete., Ry. Co. v. Johnston, 133 U. S. 576, 10 Sup. Ct. 
390, 33 L. Ed. 683; Atlantic Cotton Mills v. Indian Orchard Mills, 147 
Mass. 268, 17 N. E. 496, 9 Am. St. Rep. 698. 

The decree complained of is without error and must be affirmed. 

Affirmed. 


TIME FOR MAKING DEMAND ON CERTIFICATE 
OF DEPOSIT. 


Pierce v. State Nat. Bank of Boston, Supreme Judicial Court of Massachusetts, May 24, 1913. 101 N. E 
Rep. 1060 


Payment of a certificate reciting that money had been deposited by a person, 
‘«nayable on the return of this certiticate, to his order indorsed on the same,’’ must 
be demanded within the time limited for the bringing of an action. In this case a 
demand was not made until 36 years after the date of the certiticate and it was held 
that the certificate was overdue. A distinction is made between this certificate and 
one which carries interest and is issued for money borrowed. In the latter instance, 


it is necessary to make a demand within the statutory period for bringing an action. 


Action by Hannah E. Pierce, as administratrix. against the State 
National Bank of Boston on a certificate of deposit. Case reserved for 
full court. Bill dismissd. 

LorING, J. This is a suit in equity to collect a certificate of de- 
posit issued in 1859, on which a demand for payment was made 36 
years later (to wit, on November 17, 1895), but not before, and where 
the suit to collect was begun 47 years later (March 7, 1906). The 
present suit had its origin in a writ dated March 7, 1906, which by 
leave of court was amended into this bill in equity. It is based on the 
claim that the Hide & Leather Bank which issued the certificate was a 
state bank, which was reorganized under the same name as a United 
States bank (and so liable for the debts of the state bank under the 
rule applied in Atlantic Bank v. Harris, 118 Mass. 147), and that later 
the United States Bank and the Hide & Leather Bank became consoli- 
dated with the defendant bank on terms which made that bank liable 
for its debts. 


The certificate is in the following words: ~ Certificate of Deposit. 


2:—For other similar decisions see Banking Law Jovurnat Digest, 
§§ 437,438. 
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$1,324. Boston, July 19, 1859. Jacob Chase, Esq., has deposited in 
the Hide & Leather Bank thirteen hundred twenty-four no-100 dollars 
payable on the return of this certificate, to his order indorsed on the 
same. [Signed] J. S. March, Cashier.’’ The word “‘ Original’’ ap- 
peared printed or written across the face of the certificate. 

It was decided in Shute v. Pacific National Bank, 136 Mass. 487, 
that while a certificate of deposit has for the most part the incidents of 
a promissory note it differs from a promissory note payable on demand 
in at least one respect, namely: It is not overdue until after a demand 
for payment is made and so it is not subject in the hands of a subse- 
quent holder to a set-off of notes due from the original payee under 
General St. c. 53, $10. For subsequent cases as to certificates of de- 
posit see Hunt, Appellant, 141 Mass. 515, 6 N. E. 554; Schmidt v. 
People’s National Bank, 153 Mass. 550, 27 N. E. 595. 

The purpose and use of certificates of deposit (using that term in 
the proper sense) is to transmit funds and make payments. In this 
respect certificates of deposit are like certified checks. See for example 
Merchants’ Bank v. State Bank, 10 Wall. 604, 648, 19 L. Ed. 1008, 
where the two are classed together. An example may be found ina 
case where a person has occasion to make a payment in his own city 
or town or to transmit funds to another city or to another country. He 
does not want to carry or send gold or notes which are a legal tender. 
Again, he cannot expect his own check to be taken in payment. Under 
these circumstances he deposits in a bank the sum to be paid or trans- 
mitted and procures a certificate of deposit (in the form set forth above), 
or he draws his check and procures it to be certified by the bank or he 


procures a cashier’s check on a bank in the place where the payment is 


to be made. Then by indorsing the certificate of deposit the certified 
check or the cashier’s check to the person to whom he wishes to make 
the payment or transmit the money, he effects his object with ease and 
safety. It is apparent from this that the function performed by a cer- 
tificate of deposit is one which contemplates a presentation of it for 
payment within a short time. he bank has the use of the money de- 
posited so long as the certificate is outstanding, while the person who 
holds the certificate gets no interest on the sum it represents. The 
general rule, therefore, is applicable, namely, that the time within 
which a demand must be made is the time limited for bringing an 
action. Campbell v. Whoriskey, 170 Mass. 63, 67, 48 N. E. 1070; 
Downer v. Squire, 186 Mass. 189, 71 N. E. 534; Whitney v. Cheshire 
Railroad, 210 Mass. 263, 96 N. E. 676. The plaintiff has contended 
that the period of limitation applicable to a certificate of deposit issued 
by a bank is fixed by R. L. c. 202, $1, at 20 years, and not by R. L. c. 
202, $2, at 6 years. It is not necessary to decide whether this be so 
or not; no demand was made until 36 years after the date of the cer- 
tificate; in either event the demand was too late. 

There are to be found in the books instances where instruments 
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have been issued in the form of certificates of deposit payable on de- 
mand, which serve a different purpose and are subject to a different 
rule. These are certificates which are issued for money borrowed and 
which carry interest. An instance is to be found in McGough v. 
Jamison, 107 Pa. 336. There the deposit was made in “ Parker’s 
Savings Bank’’ and a certificate like the certificate here in question 
was issued which bore interest at 5 per cent. © if left six months.’’ 
The purpose of a negotiable receipt for money borrowed is a continu- 
ing loan of money. Although the paper issued in that and similar in- 
stances is in its terms like a certificate of deposit, it is, speaking with 
accuracy, a negotiable receipt for money borrowed and not a certificate 
of deposit. The transaction is in substance the same as that in Camp- 
bell v. Whoriskey, ubi supra, and the result to be reached is not affected 
by the fact that the person with whom the deposit was made as an in- 
vestment issued a negotiable receipt payable with interest in place of 
a nonnegotiable one as was done in Campbell v. Whoriskey. For these 
reasons the same conclusion was reached in McGough v. Jamison that 
was reached in Campbell v. Whoriskey, namely, that the general rule 
did not apply and consequently that it was not necessary to make a de- 
mand within the statutory period tor bringing an action. Finkbone’s 
Appeal, 86 Pa. 368, on the authority of which McGough v. Jamison 
was decided was in substance a similar case. 
It follows that the bill must be dismissed with costs. So ordered. 


LIABILITY OF MARRIED WOMAN ON NOTE. 


McCarthy v. People s Savings Bank, Supreme Court of Arkansas, May 5, 1913. 1568. W. Rep. 1023. 


In Arkansas a woman is not liable on a note, which she signed with her bus- 
band, to raise money with which to meet the pay roll of the husband's business. In 
Arkansas a married woman cannot bind herself by a contract not made for her per- 
sonal benefit, or that of her separate property, and she cannot make a valid con- 
tract of suretyship for a third person. 


Action by the People’s Savings Bank against Mary H. McCarthy 
and another. From a judgment for plaintiff, the defendant named 
appeals. Reversed, and cause dismissed as against the appealing de- 
fendant. 


Hart, J. This is an action by the People’s Savings Bank upon a 
promissory note signed by P. H. McCarthy and Mary H. McCarthy, 
who are husband and wife. There was a trial before a jury and a ver- 
dict in favor of the plaintiff. From the judgment rendered, the de- 
fendant Mary H. McCarthy has duly prosecuted an appeal to this court. 

The circumstances under which the note was given are as fol- 


Nove:—For other similar decisions see Banking Law Journal Digest, 
. 998 Of 
§ 273, 274 
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lows: The husband, who ran a rock crusher, needed money with 
which to meet his weekly pay roll. He borrowed money from the 
bank for this purpose and executed a note for $75, signed by himself 
and his wife. Subsequently he executed two other notes to the bank 
for the same purpose for $150 each signed by himself and E. G. Hale. 
When these notes became due the bank brought separate suits on them. 
One suit was brought against P. H. McCarthy and E. G. Hale on the 
two notes executed by them, and a separate suit was brought against 
McCarthy and his wife on the $75 note executed by them. It was 
agreed between the parties that both suits should be dismissed upon a 
new note for the amount of all three of the notes, and the costs of both 
suits being executed by McCarthy and his wife. Thereupon they exe- 
cuted a new note as agreed upon, and the present suit was instituted 
on that note. The undisputed evidence shows that the original notes 
and the note in suit were given for the debt of the husband and were 
not given for the benefit of the wife or for her separate estate. The 
suit on the original note against the defendant Mary H. McCarthy was 
founded on an obligation which, as to her, the law holds to te void for 
the reason that, being a married woman, she could not bind herself by 
a contract not made for “her personal benefit or that of her separate 
property.’’ Richardson vy. Matthews, 58 Ark. 484, 25S. W. 502. It 
is equally well settled that at common Jaw a married woman can make 
no valid contract of suretyship for a third person. Hyner v. Dickin- 
son, 32 Ark. 776. See, also, 21 Cyc. 1321. 


Counsel for appellee seek to uphold the judgment on the theory that 


the note sued on was executed as a compromise of litigation, but we do 
not think that the execution of the note was in compromise of litigation. 
As we have already stated, there were two separate suits, one against 
McCarthy and Hale on notes to the amount of $300, and the other 
against McCarthy and his wife for $75. Both these suits were dis- 
missed upon the agreement that McCarthy and his wife should execute 
a new note for the amount of all the notes sued on and the costs of both 
suits. This was not a compromise of litigation ; it was merely a re- 
newal of the notes and an extension of time of payment after the notes 
had become due. That is to say, the note in suit was given in substi- 
tution of the notes signed by McCarthy and Hale and by McCarthy and 
his wife. The original notes, not being for the personal benefit of Mrs. 
McCarthy or that of her separate property, were without consideraticn 
as to her, and the original want or failure of consideration follows and 
attaches to the note sued on, which was given in exchange or substitu- 
tion of the original notes. McDaniel vy. Grace, 15 Ark. 465. 

There is nothing to indicate that there was anything of benefit to 
Mrs. Mary H. McCarthy in the transaction; nor does it appear that 
the bank gave up anything of value as a consideration for the note sued 
on. It is plain that the note in suit was given as security for a pre- 
existing debt of the husband, and there was no consideration for it. 
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It was merely a renewal of the original obligation of the husband with 
the added signature of the wife. The wife obtained nothing, and the 
husband’s creditors gave up nothing, and there was no consideration 
moving from either party to the other. 

It follows that the judgment must be reversed, and, it appearing 
from the record that the case has been fully developed, the cause of 
action of the plaintiff against the defendant Mary H. McCarthy will be 
dismissed. 


NOTE GIVEN UNDER DURESS. 


Anthony & Cowell Co. v. Brown, Supreme Judicial Court of Massachusetts, May 22,1913. 101 N. E 
Rep. 1056 


A note given by the makers to prevent the arrest of their son on a criminal 
charge is given under duress and the makers are not liable to the payee. 


Action by the Anthony & Cowell Company against Anson Brown 
and others. Judgment for the defendants, and plaintiff excepts. Ex- 
ceptions overruled. 

De Courcy, J. This is an action of contract on a promissory note, 
dated September 17, 1907, and payable to the order of the plaintiff, a 
Rhode Island corporation. The principal defenses are duress and 
want of consideration. 

The defendants Anson Brown and Mary B. Brown, husband and 
wife, were aged respectively 87 and 86 years; and there was a con- 
servator for the property of each. At some time before the date of the 
note Asher Brown, a married son of this aged couple, had bought 
certain furniture from the plaintiff on a conditional bill of sale or lease, 
and on September 17, 1907, the balance due on the furniture was 
5214.46. On that day the defendants went from their farm at Fox- 
borough in this state to the plaintiff’s place of business in Providence 
and had an interview with an employee of the plaintiff, its treasurer 
and its attorney. While there they signed some papers, and they ad- 
mit as theirs the signatures on the note and on the agreement herein- 
after mentioned. 

In support of the defense of duress the defendants, more particu- 
larly Anson Brown, testified in substance that on the day before they 
went to Providence a policeman, a large man with a blue coat and 
brass buttons, came to their house and in a rough manner told them 
that he would take no promise, but that he was going to have Asher or 
the money, and that he had a writ or a warrant (which he called a tool) 
to take him with; that he talked about taking Asher there and then 
and carrying him to Dedham; and that he (Anson Brown), thinking 

Notre:—For other similar decisions see BaNkInc Law Journat Digest, 
§§ 182-183. 
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that his son was to be taken to jail, told the man that he would go and 
see Mr. Cowell (the plaintiff's treasurer) “° pretty quick,’’ and see if he 
could not make it right, ““ so he (Mr. Cowell) wouldn’t arrest him.’’ 

The exceptions to the admission of this testimony must be over- 
ruled. Admittedly the declarations and acts of this supposed agent 
could not be put in evidence to affect the rights of the plaintiff unless 
there was proof of the fact of agency. But there was evidence, inde- 
pendently of the declarations of the policeman, to warrant the jury in 
finding that he was sent by the plaintiff. Aside from the inherent 
probability in the facts disclosed that the so-called policeman was the 
plaintiff's agent, there was testimony that at the conversation with 
Anson Brown when the note was signed, Mr. Cowell referred to ** his 
policeman that he sent out’’; and the witness George Everett Brown, 
testified to a conversation with Mr. Cowell in January, 1908, in which 
the latter said that the defendants came to Providence to keep Asher 
Brown, their son, from being arrested.’’ 

The thirteenth ruling requested was: ©‘ The burden is on the de- 
fendants not only to prove that the defendants were so influenced, but 
that the means used were such as would overcome the mind of an 
ordinary man.’’ This the court modified by saying that “the induce- 
ment must have been such as to overcome the minds of these people in 
the condition in which they were then.’’ Upon the evidence in the 
case at bar it could be found that the defendants, who were aged and 
feeble, were not persons of ordinary courage and firmness. A physi- 
cian who examined them on June 17, 1907, then concluded that they 
needed somebody to take care of them, and were incapable of managing 
their property interests. If the plaintiff’s threats to imprison their son 
overpowered their free will and induced them to sign the note which 
they would not voluntarily have executed, they may repudiate the con- 
tract on the ground of duress, even though the threats would not in- 
fluence persons differently constituted. Silsbee v. Webber, 171 Mass. 
378, 60 N. E. 555. 

In the cross-examination of Anson Brown the plaintiff’s counsel in- 
quired as to his son Asher’s being arrested by an officer and taken to 
Dedham jail for stealing chickens; and the witness admitted that such 
an occurrence took place, but said that it happened some time after the 
note was given, and that the officer who arrested him was not the man 
who came to the defendant’s house in relation to the plaintiff’s claim. 
Asher was not a witness in this case. As the judge stated in the 
course of his charge, and later, when objection was made thereto, the 
only portion of this testimony that was competent and legitimate was 
the fact that an officer not connected with the plaintiff did call at the 
house of the defendants for the purpose of seeing the son Asher; from 
which it could be argued that this was the man with the blue coat and 
brass buttons whom the defendants mistakenly connected with the 
plaintiff. Although the language of the court was somewhat emphatic 
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in cautioning the jury that the evidence that the boy was arrested for 
stealing chickens was not competent as evidence in the case and should 
not prejudice these defendants, we cannot say that the judge im- 
properly charged the jury on the facts. 

On the subject of forbearance to sue as a good consideration for the 
note as set forth in the written agreement signed by the defendants, 
the judge was in error in refusing to rule substantially as requested, 
especially in view of the way this subject was dealt with in the charge. 
This, however, does not entitle the plaintiff to a new trial as the jury 
found specially that when the defendants signed the note they were 
acting under the duress of the plaintiff, and the question of considera- 
tion thereby became immaterial. 

Exceptions overruled. 


PROVISIONS NOT AFFECTING NEGOTIABILITY 
OF NOTE. 


Ex parte Bledsoe, Supreme Court of Alabama, April 10, 1913. 61 So. Rep. 813. 


One of a series of notes given for the purchase price of an automobile, is nego- 
tiable although it provides that the title of the automobile shall remain in the payee 
until paid for in full, that in case of default the maker shall pay the expenses of 
collection and a reasonable attorney's fee, that in case of default the payee may 
retake the automobile and sell it, the maker agreeing to pay the difference, that if 
the automobile is lost or destroyed the loss shall fall on the maker, that in case of 
default for 15 days the payee may declare all of the series of notes immediately due, 
that time is of the essence of the contract, and that homestead and other exemp- 
tions and presentment for payment are waived. 


Action by the City National Bank of Selma against H. T. Bledsoe. 
Judgment for plaintiff was affirmed by the Court of Appeals (60 South. 
942), and defendant petitions for a writ of certiorari. Writ denied. 

The instrument sued on is as follows: “Selma, Ala., June 8, 1910. 
$250.00. On or before the 15th day of December, 1910, for value re- 
ceived, I promise to pay to the Siegel Automobile Co., of Selma, Ala., 
or order, the sum of two hundred and fifty and no-100 dollars. With 
interest until paid at 8% from date. Payable at Selma National Bank, 
Selma, Alabama. If this note is not paid at maturity, I also agree to 
pay all expenses including reasonable attorney’s fee, incurred in col- 
lecting by suit or otherwise. It is expressly agreed that the title to the 
Ford Model T. touring car No. 26018 for which this note is given is and 
shall remain in the Siegel Automobile Co., until said automobile is 
paid for in full. If default is made in payment of this note, then said 
company may at its option take possession of said automobile and sell 
same at public or private sale without notice, and I hereby agree to 


Nore :—For other similar decisions see BANKING Law JouRNAL Digest, § 299. 
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pay anv balance remaining unpaid after net proceeds are applied. 
Should said property for which this note is given be lost, burned or 
otherwise destroyed before payment of this note, I nevertheless promise 
to pay same. If this note remains unpaid for fifteen days after matur- 
ity, all of the series of notes given for said automobile shall, at option 
of said company, become due and payable immediately ; time is of the 
essence of this contract. All homestead and other exemptions of this 
state or the United States are hereby expressly waived. The indorsers, 
sureties and guarantors severally waive presentment for payment, pro- 
test, notice of non-payment and diligence. Given under my hand and 
seal. H.T. Bledsoe. [Seal].’’ 

ANDERSON, J. The petition questions the soundness of the opinion 
of the Court of Appeals, wherein it held that the instrument sued upon 
(which will be set out by the reporter) was negotiable. The opinion of 
the Court of Appeals in so holding is supported by the Alabama cases 
there cited. First Nat. Bank v. Slaughter, 98 Ala. 602, 14 South, 545, 
39 Am. St. Rep. 88; William v. Flowers, 90 Ala. 136, 7 South. 439, 
24 Am. St. Rep. 772; Montgomery v. Crossthwait, 90 Ala. 553, 8 
South. 498, 12 L. R. A. 140, 24 Am. St. Rep. 832; McGhee v. Im- 
porters & Traders’ Bank, 93 Ala. 192, 9 South. 734. Indeed, this is 
conceded by counsel ; but itis insisted that these decisions were rendered 
before the adoption of the “Uniform Negotiable Instruments Law,”’ 
as it appears in chapter 115 of the Code of 1907, and that the instru- 
ment in question is not negotiable under the terms of said law. 

It is suggested that the instrument contains several contracts that 
are entirely independent of any agreement to pay money in that there 
‘“is an agreement that the property, for the purchase price of which 
the note is given, shall remain the property of the payee until it is fully 
paid for.’’ There is also the further agreement that, *’ if the property 
be destroyed before being paid for, the loss shall be the loss of the 
maker, and not of the vendor of the property.’’ We do not think that 
either of these provisions amount to an order or promise to do an act in 
addition to the payment of money, as prohibited by section 4962 of the 
Code of 1907. The maker does not thereby assume any burden in ad- 
dition to paying the note, and the rentention of the title does not render 
the instrument nonnegotiable. Chicago Equipment Cu. v. Merchants 
Nat. Bank, 136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 349; Third Nat. 
Bank of Buffalo v. Spring, 50 App. Div. 66, 63 N. Y. Supp. 410, and 
cases there cited. The consent that the loss of the property should not 
affect the liability to pay the note tended to help rather than detract 
from its negotiability, as it made the promise to pay unconditional by 
waiving the right to question the liability because of a loss or des- 
truction of the property before maturity. This was but a waiver of a 
possible defense that the maker might have to the note in case of the 
destruction or loss of the property, and was sanctioned by paragraph 
3 of section 4962 of the Code of 1907. 
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Paragraph 5 of section 4959 expressly authorizes the inclusion of the 
cost of collection or attorney's fees in the note. 

Counsel relies upon the case of Holliday v. Hoffman, 85 Kan. 71, 116 
Pac, 239, 35 L. R. A. (N. S.) 390, Ann. Cas. 1912D, 1, as supporting 
the contention that the note is not negotiable. The instrument there 
considered is materially different from the one in hand, as it provided 
for the delivery by the maker of additional security upon the demand of 
and to the satisfaction of the holder, in default of which the note should 
mature at once, and also provided that, if the security should depreciate 
and the holder should deem the security insufficient, the maker would, 
upon demand, deliver to the holder a mortgage upon certain real estate. 
This clause was pointed out by the court as the most serious objection 
to the form of the note as a negotiable instrument. It is true that the 
court, after deciding this question, proceeded to quote from the case 
of Killam v. Schoeps, 26 Kan. 310, 40 Am. Rep. 313, language some- 
what contrary to the present holding, but which was not decisive of the 
question then under consideration, and we do not think that the Kansas 
court would have pronounced the note in question nonnegotiable. But, 
be that as it may, the present holding is within line with the Supreme 
Court of the United States and the New York court in dealing with laws 
similar to chapter 115 of the Code of 1907. 

The writ of certiorari must be denied. All the Justices concur, ex- 
cept DowDELL, C. J., not sitting. 


CERTIFYING POSTDATED CHECK. 


Schoen v. Security Bank of New York, New York Supreme Court, Appellate Term, June 18, 1913. 142 
N. Y. Supp. 309. 


The plaintiff drew a postdated check on the defendant bank, which defendant 
certified the day before its date. On the day of the date of the check plaintiff 
notified the defendant to stop payment, but the check was subsequently paid. When 
the account was opened the plaintiff signed a signature card containing a statement 
that, while the bank would exercise ordinary care in relation to postdated checks 


and stop orders, it would not be responsible if such checks were paid. It was held 


that it was a question for the jury whether, under the circumstances, the bank exer- 
cised ordinary care in certifying the check. 


Action by Ferdinand Schoen against the Security Bank of New York. 
From a judgment on a verdict for defendant, plaintiff appeals. Re- 
versed, and new trial ordered. 

Byur, J. The plaintiff drew a check upon his account with defend- 
ant to the order of one Moe Kraus for the sum of $250, dated November 
26, 1912. Defendant certified the check on November 25th. On the 


Nore:—For other similar decisions see Bankinc Law Journa. Digest, 
§§ 98, 108. 
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morning of the 26—at 10 o'clock, according to plaintiff; at 11:15, ac- 
cording to defendant; dxu¢ at all events, before the check was paid—plain- 
tiff notified the defendant that he stopped payment of the check. Sub- 
sequently the check was paid by the bank. After having demanded the 
amount from the bank, which refused to pay it, plaintiff brings this 
action. 

There is no substantial dispute as tothe facts, except as to the hour 
when plaintiff sought to stop the check, as above indicated. The an- 
swer of the bank is, in substance, that the payment of the check was 
properly made, and that, therefore, plaintiff had no balance. The learn- 
ed trial court submitted to the jury the question whether the plaintiff 
had notified the bank at 10 0’clock or at 11:15. He also charged them 
that there was no evidence of damage to the plaintiff, whereby, appar- 
ently, he referred to the fact that it had been shown that plaintiff gave 
this check to Kraus for a consignment of turkeys, and postdated it so 
that he might have an opportunity to examine them. The seller testi- 
fied that they were actually examined at the time the check was given, 
and that plaintiff had admitted that they were perfect, and that he ac- 
cepted them as such. Finally, the learned judge left to the jury the 
question whether certifying the check the day before its date was ‘* gross 
negligence’’ or not. 

On this appeal, the respondent claims that there was an account 
stated; but that question was not submitted to the jury at all. While 
one of plaintiff’s requests to charge was not justified, he seems to have 
noted sufficient exceptions to the main charge. 

The briefs on both sides cite the case of Clarke Nat. Bank v. Bank 
of Albion, 52 Barb. 593, which decides that a holder of a postdated 
check, which shows on its face that it has been certified before its date, 
is put upon inquiry as to power of the cashier to make such certification, 
and that, as matter of law, ordinarily a cashier is without authority to 
make the same. Had the plaintiff moved for the direction of a verdict 
below on the authority of this case, the motion must have been granted ; 
but, as the minutes show that no such motion was made, we are com- 
pelled to determine this appeal upon the record presented. 

I shall therefore assume, for the purposes of this appeal, that when 
the bank certified the check a day before it was due it became a debtor 
thereon and was bound to pay it. First Nat. Bank v. Leach, 52 N. Y. 
350, 11 Am. Rep. 708. See, also, Crawford v. West City Bank, 100 N. 
Y. 50, 2 N. E. 881, 53 Am. Rep. 152. Whether, therefore, the plain- 
tiff, as drawer, notified the bank to stop it, seems to be entirely imma- 
terial; but, if that question were material, the fact that plaintiff ad- 
mittedly notified the bank before it actually paid the check disposes of 
that issue completely. 

As to the damages to the plaintiff, it seems to me that the payment 
of $250 of his money without authority to a third person is concrete 
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damage sufficient to sustaina judgment. The testimony asto the trans- 
action in turkeys is totally irrelevant to the issues involved in the case. 

While, as noted above, the question of an account stated was not 
submitted tothe jury, it should not be overlooked that such a claim can- 
not properly be based on the signature of the plaintiff to an account 
card of the defendant (Defendant’s Exhibit 5), by which the plaintiff 
merely certifies that 17 October and 36 November vouchers have been 
received by him. See somewhat similar case in Godin v. Bank, 6 Duer, 
82. 

The only question actually involved on the present record, there- 
fore, is whether the bank exercised *‘ ordinary care’’ in certifying this 
check. That question arises because of Defendant’s Exhibit 4, a card, 
reading : 

’’ Authorized signature of Ferdinand Schoen for Nineteenth Ward 
Bank, New York.’’ 

Then follow four lines of small type reading as follows: 

‘’ The undersigned requests the Nineteenth Ward Bank to open an 
account with the undersigned in form as here designated, and agrees 
that, in case the account in any month shall average below $100, the 
bank may that month charge undersigned’s account with $2, and that, 
while the bank will exercise ordinary care in relation to postdated 
checks or stop orders, it shall not be held responsible by the under- 
signed if such checks be paid.”’ 

Below that appear in large type the words “* Sign here,’’ succeeded 
by the authorized signature of the depositor with his address, business, 
and date. Iam inclined to believe that, prima facie at least, the fact 
that the depositor signed this card is evidence that he read the inscrip- 
tion preceding his signature. It would, therefore, on that assump- 
tion, have been the right of the defendant to have submitted to the jury 
the question whether the certification, under the circumstances, on one 
day, of a check dated the following day, was the exercise of ordinary 
care. 


” 


Judgment reversed, and new trial ordered, with costs toappellant to 
abide the event. All concur. 


ALTERATION OF NOTE. 


Levy v. Arons, New York Supreme Court, Appellate Term, June 17, 1913. 142 N. Y. Supp. 312 

Where the payee of a note adds the words ‘‘ with interest’ to a note after 
it is executed, with fraudulent intent, the same is an alteration which vitiates the 
note; but the note is not vitiated where the words are added innocently, or for the 
purp se of correcting a mistake in making the note, so as to make it conform to the 


intention of the parties. 


Action by Morris Levy and others against Isidore Arons. From a 


Notre.—For other similar decisions see Bankinc Law Journat Digest, § 32 
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Judgment for defendant, plaintiff appeals. Reversed, and new trial 
ordered. 

LEHMAN, J. The plaintiffs sued upon a note made by the defend- 
ant. The plaintiffs claim that they are holders for value of the note by 
assignment from the original payee. The defendant, on the other hand, 
denies that the plaintiffs are holders for value, and claims that the 
original payee fraudulently altered the note by inserting the words 
‘“ with interest’’ after execution. 

It is not disputed that the payee did insert these words after execu- 
tion. If he inserted these words with fraudulent intent, it was a mate- 
rial alteration, which vitiates the note (Columbia Distilling Co. v. Rech, 
151 App. Div. 128, 135 N. Y. Supp. 206; McGrath v. Clark, 56 N. Y. 
34, 15 Am. Rep. 372); but—' sometimes an alteration in a note seem- 
ingly material, and such as may prima facie render it void, is innocent, 
and does not vitiate the instrument. So it is when it is done to correct 
a mistake in penning the note, or to make it express the real bargain of 
the parties, or to give the proper legal form to the instrument. Insuch 
case the payee has the right to enforce it.’’ Booth v. Powers, 56 N. 
Y. 22, at page 31. 

In this case the payee testified that the maker had authorized the 
insertion of these words, and the defendant, though present at the 
trial, failed to make any direct denial of this testimony. Moreover, it 
appears that the original debt was immediately payable, and it is fairly 
inferable that the note, which was given for the purpose of postponing 
the payment of the original debt, was intended to bear interest. It 
would therefore seem that, though the alteration would prima facie viti- 
ate the note, it was made with the intent of expressing the real bargain 
of the parties, and that consequently the plaintiffs even if they are not 
purchasers for value, are entitled to enforce the note, at least according 
to its original tenor. 

Judgment should be reversed, and a new trial ordered, with costs to 
appellants to abide the event. All concur. 


—=—s 
TO REVISE THE BANKING LAWS OF NEW YORK. 


The Van Tuyl Commission, to revise the banking laws of New York State, has 
been completed by the appointment of A. Barton Hepburn as chairman. He suc- 
ceeds John Claflin who was unable to serve on account of his business affairs. 
Mr. Hepburn, who is chairman of the Chase National Bank, was State Superin- 
tendent of Banks in 1880-83, and afterward served as Comptroller of the Currency. 
The commission is as follows: 

A. Barton Hepburn, Henry Morgenthau, Herbert H. Lehman, John Harsen 
Rhoades, Frank M. Patterson, Professor Joseph French Johnson, Leopold Stern, 
Charles L. Bernheimer, of New York; Charles A. Miller, of Utica; Elliott C. 
McDougal, of Buffalo; Edwin B. Maynard, Louis Goldstein, of Brooklyn; Randall 
J. Le Boeuf, of Albany; Frank E. Howe, of Troy, and John H. Gregory, of Rochester. 
The more active work of the commission will not be undertaken for some weeks. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Ill. OFFICERS AND AGENTS OF BANKS (Continued). 


$ 76. Cashier's Authority to Certify Checks (Continued). 

The cashier has inherent authority to certify checks; but he is with- 
out authority to bind the bank by the certification of a post-dated 
check, or by certifying his own check on the bank. 

$ 77. Authority of Cashier to Indorse and Transfer Negotiable Paper and 

Securities Belonging to the Bank. 

The cashier of a bank has inherent authority to buy and sell exchange 
and to indorse and transfer negotiable paper and securities belong- 
ing to the bank; he is the only officer of a bank who possesses this 
power inherently. He may transfer the bank’s paper as collateral 
for the bank's debt. Where he acts fraudulently the bank is not 
relieved from liability unless the party dealing with him had know- 
ledge of the fraud. Where he acts beyond his authority, in such 
manner that the transferee must have had knowledge thereof, the 
transaction does not bind the bank. The cashier cannot bind the 
bank as an accommodation indorser. 

$ 78. Cashier’s Authority to Borrow Money for the Use of the Bank. 

The general rule is that the cashier, as the chief executive officer of 
a bank, has inherent power, without special authority from the 
board of directors, to borrow money for the bank and to bind the 
bank for its repayment. He also has authority to pledge the prop- 
erty and funds of the bank as collateral for money borrowed. 

= 76. Cashier’s Authority to Certify Checks (Continued). The cash- 
ier’s inherent authority to certify checks properly drawn on the bank has 
already been referred to and explained. It hasalso been mentioned that 
the office of cashier carries with it no inherent authority which enables 
the cashier to bind the bank by the certification of a post-dated check. 

It is held that a cashier has no authority, by virtue of the office 
which he holds, to certify his own individual check on the bank. He 
cannot act in the dual capacity of drawer of the check and agent to 
bind the bank for payment. Gale v. Chase National Bank, 104 Fed. 
Rep. 214. In the case of Pope v. Bank of Albion, 57 N. Y. 126, the 
question arose as to the authority of an assistant cashier to bind the 
bank by the certification of a check. The determination was that the 
assistant cashier had no implied authority to so charge the bank with 
liability. In Merchants’ State Bank v. State National Bank, 10 Wall. 
(U. S.) 204, 19 L. Ed. 1008, it was held that, while the teller of a bank 
may be clothed with authority to certify checks, this does not in any 
way aftect the right of the cashier to do the same thing. 
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3 77. Authority of Cashier to Indorse and Transfer Negotiable Paper 
and Securities Belonging to the Bank. The cashier of a bank is gener- 
ally, by virtue of his office, entrusted with the notes, securities, and 
other funds of the bank, and is held out to the world, by the bank, as 
its general agent in the negotiation, management and disposal of them, 
and prima facie, he must be deemed to have authority to transfer and 
indorse negotiable securities, held by the bank, for its use; and the 
purchaser thereof, in good faith, from the cashier, without notice of 
any special limitation of his power to transfer and indorse such paper, 
will acquire perfect title thereto, and the cashier’s indorsement will 
bind the bank. Bank of the State v. Wheeler, 21 Ind. 90. In the 
opinion, written in this case, it was said: © It would certainly greatly 
embarrass monetary and mercantile transactions if every man, who 
bought and sold gold and silver and commercial paper, at the counter 
of the bank, of or to the cashier, was compelled to call for the records 
of the bank, to see that the cashier had the powers he assumed, they 
being within the general scope of the authority of such officer. The 
directors of banks are not usually in perpetual session, while the busi- 
ness of banks is occurring every day, and must, of necessity, be trans- 
acted by the officers in charge, or not at all.’’ 

Other decisions holding that the cashier of a bank has authority to 
bind the bank by indorsement and transfer are Fleckner v. Bank of the 
United States, 8 Wheat. 338, 360, 5 L. Ed. 631; Farrar v. Gilman, 19 
Me. 440; Allison v. Hubbell, 17 Ind. 559. 

Lafayette Bank v. Bank of Illinois, Fed. Cas. No. 7,987, was an 
action brought to recover on bills of exchange indorsed to the plaintiff 
by the cashier of the defendant bank in payment of a balance due from 
the defendant to the plaintiff. One of the grounds of defense was that 
the cashier had no authority to indorse the bills to the plaintiff. On 
this point the court said: “* in every bank, authorized to deal in bills 
of exchange, and there are few who are not so authorized, the cashier 
receives such bills and negotiates them. This is in the scope of his 
agency, and it is sanctioned by universal usage—or a usage that has 
very few, if any, exceptions. The trade in bills of exchange is the 
most profitable business of a bank, and such bills if payable to the bank 
at New York, are indorsed by the cashier, whether forwarded for col- 
lection or negotiated. ‘There is no other officer of the bank to whom 
this duty belongs, and the usage is sufficient to hold the bank respon- 
sible for the acts of its cashier.’’ 

The cashier is the only officer of a bank having authority by virtue 
of his office to transfer negotiable paper belonging to the bank. In 
Smith v. Lawson, 18 W. Va. 212, it was said: “‘It may be now 
regarded as settled that the cashier of a bank has prima facie authority 
by virtue of his office to transfer negotiable promissory notes belong- 
ing to the bank in the transaction of the usual business of the bank, 
and his transfer of such a note to a party, who receives it in good faith, 
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confers a valid title to the note on the transferee. * * And this great 
power and authority is possessed by no other officer by virtue of his 
office. It is not even possessed by a clerk, who is acting as cashier in 
the temporary absence of the cashier, though such acting cashier would 
have power to do all such acts, as were necessary to carry on the usual 
business of the bank, such as to pay checks and receive payment of 
notes and deliver them to the persons entitled to them.’’ 

Potter v. Merchants’ Bank, 28 N. Y. 641, is authority for the propo- 
sition that a clerk, acting as cashier during the absence of the cashier, 
has no authority to transfer the securities of the bank. The power is 
inherent in the cashier and cannot be delegated by him. 

In City Bank of New Haven v. Perkins, 29 N. Y. 554, it was also 
held that the cashier of a bank is its financial officer and the only 
person who can transfer paper belonging to the bank. 

In Powers v. Woolfolk, 132 Mo. App. 354, 111 S. W. Rep. 1187, it 
was held that a cashier having the general charge and management of 
a bank, has authority to transfer the bank’s paper as collateral security 
for the bank’s debts. 

In Auten v. Manistee National Bank, 67 Ark. 243, 54 S. W. Rep. 
337, it was held that the cashier of a national bank has authority to in- 
dorse negotiable paper owned by the bank, and that the bank is not 
relieved from liability as indorser of a note by reason of the cashier’s 
fraud unless the indorsee had knowledge of the fraud. 

On the other hand it was said in the case of Lamb v. Cecil, 25 W. 
Va. 288: “I can find no authority which holds that the cashier, without 
the authority from the directors, can dispose of the discounted bills and 
notes of the bank. It would be a dangerous power indeed to repose in 
an officerof the bank. It would put a large part of the property of the 
bank under the absolute control of the cashier or other officer exer- 


cising such power; and he might for his own use dispose of such 


’” 


property and pass good title thereto. 

If the transfer by the cashier of a bank of one of its negotiable 
notes is proven to have been made to a third person in a transaction, 
which was plainly out of the usual course of business, and the trans- 
action on its face showed that the transferee must have known that the 
cashier was assuming a power and transacting business outside of his 
duties as cashier, and was transferring a negotiable note of the bank 
for a purpose, for which he had no right to make such transfer, the 
transfer would be regarded as unauthorized, and the transferee would 
not be a holder even though he gave a valuable consideration for the 
note. Smith v. Lawson, 18 W. Va. 212. 

The cashier has no inherent authority to charge the bank with lia- 
bility as an accommodation indorser. In West St. Louis Savings Bank 
v. Parmalee, 95 U. S. 557, 24 L. Ed. 490, it appeared that the cashier 
of a bank signed the name of the bank as accommodation indorser on 
his individual note. It was held that there was no presumption of au- 
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thority on the part of a cashier in such a case and that the bank was 
not liable on the indorsement. ‘‘ Certainly he is not presumed to have 
power,’’ said the Court, ** by reason of his official position, to bind his 
bank as an accommodation indorser of his own promissory note. Such 
a transaction would not be within the scope of his general powers ; and 
one who accepts an indorsement of that character, if a contest arises, 
must prove actual authority before he can recover. There are no pre- 
sumptions in favor of such a delegation of power. The very form of 


the paper itself carries notice to a purchaser, of a possible want of 


power to make the indorsement, and is sufficient to put him on his 
guard.”’ 

$ 78. Cashier’s Authority to Borrow Money for the Use of the Bank. 
Although there are a few decisions to the contrary, it is now well 
settled by the weight of authority that the cashier of a bank, as its 
chief executive officer, may legitimately, as incident to the office which 
he holds, in the usual course of banking business, without special au- 
thority from the board of directors, rediscount the discounts of the 
bank, or otherwise borrow money for the use of the bank. And, in the 
absence of any restraint, he may bind the bank by a pledge of the 
property or funds of the bank to secure the loan. State Bank of Pike 
v. People’s Nat. Bank, 118 N. Y. Supp. 641. 

The case of Coats v. Donnell, 94 N. Y. 168, is an undoubted 
authority for the proposition that the cashier has, as incident to his 
office, an implied authority to borrow money on behalf of the bank. 
In this case it was held that, apart from the inherent authority of the 
cashier to borrow money, he had such authority by virtue of a by- 
law of the bank, which defined his powers and read as follows: “‘ He 
shall have the immediate charge and supervision of the bank; shall at- 
tend to the making of loans, discounts, and other active business trans- 
actions of the bank, exercising his own judgment as to all such matters, 
when not otherwise directed by the finance committee or board of 
directors.’’ Inthe opinion it was said: © The drafts in question were 
drawn and negotiated for the purpose of procuring money for the use 
of the bank and to enable it to carry on its legitimate and usual busi- 
ness. The cashier of a bank is its executive officer, and it is well 
settled that, as incident to his office, he has authority, implied from his 
official designation as cashier, to borrow money for the bank, and to 
bind the bank for its repayment, and the assumption of such authority 
by the cashier, will conclude the bank as against third persons who 
have no notice of his want of authority in the particular transaction, 
and deal with him upon the basis of its existence.’* The court further 
said : ‘‘ The power to borrow being admitted, the power to secure the 
loan by pledge of the property or funds of the bank, (in the absence of 
any statutory restraint), in the ordinary course of business, would 
seem to be a necessary inference from the primary power.”’ 
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In Barnes v. Ontario Bank, 19 N. Y. 152, it appeared that Lynch, 
the cashier of the bank, sent for one Hollister and informed him that 
the bank was in need of money. Lynch thereupon delivered to Hol- 
lister, who had no funds in the bank, certificates of deposit to the 
aggregate amount of $52,500, all payable to Hollister’s order. Acting 
under instructions from the cashier Hollister took the certificates to 
New York, and disposed of one $5,000 certificate to a person who sold 
it to the plaintiff for $4,850. In the action which was brought upon this 
certificate the defendant bank claimed by way of defense that the 
cashier, in issuing the certificate, acted without authority. The first 
intimation that any of the other officers of the bank received of the 
issuance of the certificates came after the cashier had terminated his 
connection with the bank. 

It was held that the bank had power to borrow money and, having 
this power, it was authorized to execute and deliver an assurance for 
the repayment of the loan in any form not forbidden by statute. And 
it was further held that the cashier was acting within the scope of his 
authority in issuing the certificates and that the bank was liable on 
them. 


As a further defense the bank contended that the certificates were 
not executed in accordance with the provisions of the general banking 
act which, at that time (1859), provided that “* contracts made by any 


such association, and all notes and bills by them issued and put in cir- 
culation as money, shall be signed by the president or vice-president 
and cashier thereof.’’ Certificates of deposit are undoubtedly contracts 
and it was claimed that, in order to have any validity, they should have 
been signed by the president or vice-president as well as the cashier. 
Admitting that, under a strict construction of the statute, the certifi- 
cates should have been executed in this manner, it was still a fact that 
it had been the custom in the bank for the cashier to sign certificates 
with his signature alone and it was held that the bank could not, there- 
fore, be permitted to repudiate them on the ground that they were im- 
properly executed. 

An unusual situation was presented in the case of Citizens Bank v. 
Bank of Waddy, 126 Ky. 169, 103 S. W. Rep. 249. The bank of 
Waddy was incorporated in 1900 under the laws of Kentucky with a 
capital of $15,000. It was provided by the articles of incorporation 
that the indebtedness of the bank, except to depositors, should not ex- 
ceed one-half the amount of the capital stock. In 1903 some of the 
directors become dissatisfied with Hancock, the cashier of the bank, 
and to settle the dispute Hancock purchased all of the stock held by 
the directors. From this time on the bank was run by Hancock with- 
out a board of directors and without a president. Hancock borrowed 
money from several banks and pledged securities belonging to the 
Bank of Waddy as collateral. No single loan exceeded the borrowing 
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limit of the bank, but they aggregated a sum in excess of that figure. 
Upon the failure of the bank the lending banks brought suit to recover. 
It appeared that Hancock, to deceive the lending banks, had furnished 
two of them with forged resolutions purporting to have been adopted 
by the board of directors, authorizing the loans. It was held that the 
action of the cashier bound the bank and that the lending banks could 
resort to the collateral held by them to collect the amounts due them. 
The debt of each bank was less than the limit and none of them knew, 
or had reason to know, of the loans made by the other banks, or that 
the limit of indebtedness had been exceeded. Their rights were there- 


fore not affected by the provision of the articles of incorporation. 
Referring to Hancock’s authority to bind the bank, the court said: 
‘“ As he was admittedly cashier, and there were no limitations upon 


his authority, he could exercise those powers which are within the ap- 
parent scope of the authority of a bank cashier. The cashier is the 
agent of the bank. His acts, within his official sphere, are binding on 
the bank, and by the general current of the later authorities he may 
borrow money in the regular course of the bank’s business and pledge 
its property for its payment.’’ 

The court further said: “‘A bank may restrict the authority of its 
cashier, and, when this is done, it will be only bound to those having 
notice, actual or constructive, of the restriction, to the extent of his 
actual authority. Obviously a bank cashier has authority, when he 
finds his cash running low at the close of a day’s business, to borrow 
cash from another bank to make ends meet; and, if he foresees that he 
may get in this condition, he may make such a loan in advance. It is 
said here that, when the notes were renewed from time to time, the 
lending banks had notice that something unusual was going on. But 
the transactions are to be judged by what each bank knew when it lent 
the money and not by what it learned afterwards when it was too late 
to help matters.”’ 

In Ballston Spa Bank v. Marine Bank, 16 Wis. 120, it was held 
that it was competent for the cashier of a bank to execute a promissory 
note in the name of the bank for money borrowed for the use of the 
bank and that the bank would be liable on such note. 

(To be Continued.) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


RIGHTS OF HOLDER OF CHECK NEGOTIATED FOUR 
MONTHS AFTER DATE. 
Editor Banking Law Journal. ARKANSAS, May 24, 1913. 

Dear Sir:—We will appreciate giving us the benefit of your opinion relative 
to the following: 

‘* A check is drawn by A upon his bank, payable to the order of B. The bank 
certifies the check on the first of June, 1912, and it is dated December 1, 1912. 
The check was put in escrow in the hands of a trustee to be turned over only upon 
the performance of a certain contract by B. 

The trustee and B conspire together and the trustee turns the check over to B, 
without his first complying with the conditions upon which it was placed in escrow, 
for the purpose of defrauding A. The check is taken to another state four months 
after it is dated and sold to a bank which has no notice of the fraud or of any de- 
fect in B’s title to the check. 

The question is, whether the purchasing bank stood in any better attitude than 
B with reference to its right to collect it. It is contended by A that the check was 
like a note or acceptance due December 1, and that at the time it was purchased by 
the bank it was four months overdue; and when the purchasing bank received it, 
it was put on inquiry by reason of the fact that it was past due paper, and hence the 
claim is made that the bank stands in no better attitude than the fraudulent 
transferrer. 

Also please cite any decisions bearing upon the question with which you may 
be familiar. Very truly yours, CASHIER. 


Answer.—The bank which purchased the check stands in a better 
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position than B. In the first place B could not recover on the check 
for the reason that there had never been a complete delivery of the 
check. But the bank is a bona fide purchaser and the Negotiable In- 
struments Law, which has recently been enacted in Arkansas, provides 
that a valid delivery by all persons prior to a bona fide holder shail be 
conclusively presumed. 

If the check was overdue when purchased by the bank, the bank 
was not a holder in due course and the check is open to defenses 
which would have been good as against B. The question of whether a 
check is overdue is one which must be determined under the circum- 
stances presented. There is no hard and fast rule which governs the 
situation, and the decisions necessarily present a lack of harmony. 
Thus, in Bull v. Bank of Kasson, 123 U. S. 105, 22 B. L. J. 574, it 
was held that a check, negotiated five months after its date, was not 
overdue and not open to defenses, while in Cowing v. Altman, 71 N. 
Y. 435, 22 B. L. J. 573, it was held that a check negotiated five months 
after its issue is open to defenses. 


CHECK PAYABLE IN EXCHANGE. 


Editor Banking Law Journal. ————,, Kansas, July 12, 1913. 


Dear Stk:—Please inform us if where a check is stamped payable in exchange, 
if the parties presenting same can demand the cash, and if exchange is offered and 
refused could the party presenting the check protest same for nonpayment. 


The First National Bank of this place has demanded cash in exchange, with our 
clearing, and we have one customer that at times has on deposit as much as $25,000, 
and to keep that amount on hand in cash would greatly inconvenience us, and we have 
an arrangement with him that we will pay his checks in exchange, but it happens at 
times that his large checks come to the First National and one came through them 
the other day, and at first they demanded the cash, or they would protest the check, 
but finally they decided that they would take exchange, which we tendered them in 
the first place, but told them if they refused to take the draft that we would pay 
them the cash. Could they have protested the check and returned it if we had not 
paid it in cash? 

The writer wrote to the State Bank Commissioner, and while he was of the 
opinion that the check was payable in exchange, as it so stated, he was not quite sure. 

We have used each of these stamps, and would ask which in your opinion 
would be the better. The K. C. was intended for Kansas City, Mo.—** Payable in 
cash or K. C. exchange, at the option of this bank”; or ** Payable in K. C. ex- 


change.” Yours very truly, CASHIER. 


Answer.—It is our opinion that, where a bank has an agreement 
with its depositor that his checks are to be paid in exchange and not in 
cash, and the checks are so stamped, the drawee bank does not subject 
itself to liability in refusing to pay his checks in cash, it being willing 
to pay them in exchange. The matter is regulated by the contract 
between the bank and its depositor. And the bank or other party pre- 
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senting the check has no right to make a demand not in accordance 
with the terms of that contract. 

Where a bank refuses to honor a check drawn by one of its depos- 
itors, its only liability is to the depositor. It is liable to him on the 
theory that it has broken the contract into which it entered with him at 
the time of the opening of his account. In this instance there is no 
breach of the contract, for the bank was willing to pay the check in the 
manner agreed upon between it and the depositor. Consequently there 
is no liability for the refusal to pay in cash. 

We do not see any choice between the two stamps submitted, one 
making tke check payable in Kansas City exchange, and the other 
making it payable in cash or exchange at your option. Either stamp 
accomplishes the same result in that it denies to the holder of the check 
the right to demand payment in money. It may be mentioned that 
each of these stamps renders the check upon which it is placed non- 
negotiable. To be negotiable, an instrument must be payable in money. 
It may designate a particular kind of current money in which payment 
is to be made without losing its negotiability, or it may give the holder 
an option to require something to be done or paid in lieu of money. 


But an instrument, which is payable in exchange (which is not money 


in a legal sense) either absolutely, or at the option of the drawee or 
maker, is not negotiable. 


CHECK SIGNED BY CORPORATE OFFICERS. 
Edttor Banking Law Journal. PENNSYLVANIA, July 2, 1913. 

Dear Str:—Please give us your opinion in the following matter, and also-any 
decisions bearing on similar cases: 

Some months ago we received for collection from one of our Western corres- 
pondents a draft drawn on ** John Smith.” In payment of this draft we accepted 
a check of a corporation, to our order, which was signed by the treasurer of the 
corporation, who was ‘**John Smith,” and countersigned by the president. Since 
then the corporation has gone into the hands of a receiver, and the receiver has 
now made a claim against us for the recovery of this amount, claiming that the 
company received no benefit from the check that was issued to us in payment of this 
draft. It seems that both the treasurer, ** John Smith,” and the president had been 
using the funds of this company for their own individual benefit. I believe there 
would be no question about their being able to recover this amount, had the check 
only been signed by one party, but the contention I make is that we are not liable 
to the company for this amount, owing to the counter-signature of the president. 
If we had had any doubts about this, to whom could we have gone, other than the 
president, to tind whether this draft drawn on *+ John Smith” personally was for 
the company’s benefit, or not. The very fact that he countersigned the check was 
evidence, it seems to me, to us that would relieve us of any further responsibility. 

Very truly yours, CasiHIER. 
1nswer.—In our opinion the bank is not entitled to retain the pro- 
ceeds of the check as against the corporation. 

An officer of a corporation has no right, in the absence of express 
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authority, to pay his individual debt with a check signed by him as 
officer of such corporation. A check given under such circumstances 
carries with it notice that it is unauthorized. And the creditor, wh 
accepts such a check, may be compelled to make restitution at the in- 
stance of the corporation. 

The fact presented in the case under consideration, namely, that 
the check, signed by the treasurer, was also countersigned by the 
president, lends nothing to the validity of the check. Two officers of 
a corporation, acting in concert, have no greater authority to discharge 
the debt of one of them by giving a check drawn against the corporate 
bank account, than has one of them acting alone. The assets of a cor- 
poration belong to the stockholders and the president has no greater 


right of ownership in them than has any other officer, except by virtue 
of stock that he may hold. 
The fact that the president of the corporation countersigned the 


check might be calculated to lull the creditor receiving the check into a 
feeling of security by creating the impression that the draft, though 
drawn on the treasurer personally, was really an obligation of the cor- 
poration. But the fact remains that the president has no power to bind 
the corporation by any such representation. The draft was drawn on 
the treasurer personally and there was a presumption that it repre- 
sented his personal obligation. It is undoubtedly true that the presi 
dent of the corporation would be a natural party of whom to make in- 
quiry as to the nature of the draft. And it may be that there was no 
other to whom the inquiry could be directed. But this is not sufficient 
to estop the corporation from recovering back its money, upon discover- 
ing that it had been misapplied by its officers. 

The creditor could have found protection in insisting upon having 
the personal check of the treasurer, or some other means of payment 
which would not involve the corporation or any other third party. 

In the case of St. Louis Charcoal Co. v. Lewis, Mo., 136 S. W. 
Rep. 716, 28 B.L.J. 673, it was said: ‘No one has a right to pay his 
debt with another’s check, unless he shows that the other has given him 
such authority. This may not be true in case of the use of money 
which overpowering necessity requires shall be allowed to pass current 
from hand to hand without making inyuiry from whence it comes. In 
this case the check was drawn on the account of the corporation, by the 
president for the payment of his individual debt. The face of it car 
ried notice of its irregular and illegal character, and, if used by the 
creditor, he runs the risk of being called upon torestore it.’ Rochester 
Co. v. Paviour, 164 N. Y. 281, 58 N. E. Rep. 114. That case says 
there is a shadow’ on such checks, and that they cannot, in good 
faith, be accepted by the creditor, and that, the checks themselves 
give notice of a suspicious fact, and invite inquiry in relation thereto.’ ’’ 

It is true that the check involved in this decision was signed by but 
one officer of the corporation, But, for the reasons set forth above, we 
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believe that the holder of a check, given under the circumstances pre- 
sented, signed by two officers of a corporation, stands in no better 
position than does the holder of a check signed by a single officer. 


EFFECT OF DRAWEE BANK MARKING CHECK PAID AND 
ENTERING ON BOOKS. 
Editor Banking Law Journal. - -, INDIANA, June 30, 1915. 

DrAR Str:—Please give us the answer tothe following question. A bank re- 
ceives a check through the mail from a correspondent, issued against the account 
of one of their depositors. Without looking up the account in question, the check 
is stamped *: Paid,” with the date, and entered on the journal. Upon being posted 
to the ledger, and before the remittance to the correspondent has left the bank, 
it is discovered that the check overdraws the account. Can the check, being 
stamped ** Paid,” be protested and returned, or is the bank compelled to accept it? 
Thanking you for a prompt answer, we are, Yours truly, Assistant SECRETARY. 

Answer ..—The decisions on the question raised are not entirely har- 
monious, but there is strong authority to the effect that where credit is 
viven in the manner indicated in the above inquiry, it is irrevocable. 

It has been held that, where a bank upon which a check was drawn 
accepted: the same upon presentation, marked it paid, credited the 
amount to the account of the holder’s agent, and charged the amount 
against the drawer, the bank became the holder’s debtor for the amount 
of the check, and was thereafter powerless to rescind the acceptance. 
Consolidated Nat. Bank v. First Nat. Bank, 129 N. Y. App. Div. 538, 
114 N. Y. Supp. 308, 26 B. L. J. 210. 

The facts involved in this case were as follows: Davies & Company, 
a corporation, on the 8th of September, 1904, drew its check for $150 
in New York City, upon the defendant bank, located in Middletown, 
N. Y., to its own order, indorsed it and obtained the money thereon 
from the plaintiff bank. The plaintiff bank forwarded the check to its 
Albany correspondent, the Albany Trust Company, which forwarded 
it to the defendant, by which it was received on Saturday, September 
10. On Monday, the 12th, Davies & Co. had on deposit with the de- 
fendant bank to its credit the sum of $473. On that day the defendant 
bank marked the check paid and charged the amount thereof against 
the account of Davies & Co., and credited it on their. books to the ac- 
count of the Albany Trust Co., which was conceded to be the plaintiff’s 
agent. Some time on that day one Seaman called at the defendant 
bank and advised the officers that the money to the credit of the ac- 
count of Davies & Co. belonged to him, and he forbade the payment of 
any checks drawn on that account. The court, referring to this occur- 
rence, stated that it was immaterial whether Seaman appeared at the 
bank before or after the check was marked paid and entered on the 
books. The next day the defendant cancelled the paid mark on the 
check and made other entries on its books, crediting the amount to 
Davies & Co., and revoking the credit theretofore given to the Albany 
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Trust Co. The check was then protested and returned to the plaintiff. 
Later Seaman commenced an action and established his claim to the 
Davies & Co. deposit. 

It was held that the plaintiff bank was entitled to recover from the 
defendant amount of the check. In the opinion it was said: “In legal 
effect there was just as much a payment of the check of $150 by the 
defendant to the plaintiff through its Albany correspondent, as though 
a messenger from the plaintiff bank had presented the check at the 
teller’s window of the defendant bank and received therefor the cur- 
rency. Inasmuch as this conduct took place before the commencement 
of the Seaman action,and before judgment therein, that action cannot 
of course be a bar to the maintenance of this. Suppose that an officer of 
the plaintiff bank had presented this check personally to the defendant 
bank on the twelfth of September and received therefor $150 in cur- 
rency. The transaction was perfectly valid; Davies & Co. had nomin- 
ally to its credit with the defendant bank a sum sufficient to pay the 
check, and it cannot be supposed that Seaman, in the action which he 
brought could have reached this sum of $150 in the hands of the plain- 
tiff bank after such actual payment of cash. The defendant is in no 
better position, as the facts are. If there had been, as there was in 
law, actual payment of this check by the defendant on the twelfth of 
September, the Seaman action could not rightfully reach the $150 of 
such payment; if the defendant has paid out the full sum of $473 to Sea- 
man, it has of course done so at its peril, and is unfortunately the loser.’’ 

This case does not involve an overdraft, but it was decided on the 
authority of Oddie v. National City Bank, 45 N. Y. 735, 25 B. L. J. 
112, where it was held that, where a check is presented to the drawee 
bank for deposit to the credit of the payee, and the credit is given, the 
transaction is closed and the credit cannot be revoked, although the 
accountof the drawer was overdrawn at the timethe check was deposited. 
In this case it was said: ‘The legal effect of the transaction was pre- 
cisely the same as though the money had been first paid to the plain- 
tiffs andthen deposited. Whena check is presented to a bank for de- 
posit, drawn directly upon itself, it is the same as though payment in 
any other form was demanded. It is the right of the bank to reject it, 
or to refuse to pay it, or to receive it conditionally, * * but if itaccepts 
such a check and paysit, either by delivering the currency, or giving 
the party credit for it, the transaction is closed between the bank and 
such party, provided the paperis genuine. In the case of the deposit 
the bank becomes at onze the debtor of the depositor, and the title of 
the deposit passes to the bank. The bank always has the means of 
knowing the state of the account of the drawer, and if it elects to pay 
the paper, it voluntarily takes upon itself the risk of securing it out of 
the drawer’s account or otherwise. If there has ever been any doubt 
upon this p»int, there should be none hereafter.’’ 

A number of decisions, similar to those cited, have appeared in the 
issues of the BANKING LAW JouRNAL. They can bé located in the Bank- 
inz Law Journal Digest, sections, 127, 156, 355 and 374. 





The Clearing House as a Basis for Currency 
Issues. The Owen-Glass Bill. 


BY MURRAY CORRINGTON, of the New York Bar. 


In the April number of the JournaL we published an article by Mr. Corrington 
on ** The Clearing House as a Guarantor Against Panics,” with the following fore- 
word: 

‘* There is a fast growing conviction among the people, first, that our govern- 
ment should provide a banking system that will afford some form of assurance to 
depositors against both the loss and the tying-up of their deposits, and, second, 
that the profits from the banking business are sufficent to justify placirg the bur- 
den, if any, of affording such assurance upon those profits, as a condition of per- 
mission to carry on that business. It isthe purpose of the present article to point 
out how means immediately available may be employed to give the desired assur- 
ance to depositors through the cooperation of the banks in clearing house associa- 
tions, and, because of the confidence thus inspired among business men, to practi- 
cally, if not wholly, eliminate panics by destroying that suspicion and fear from 
which panics breed.” 

It was the purpose of said article to show, 1, that panics are largely caus«d by 
fear in the minds of depositors that their deposits will be lost or tied up through 
bank failures, 2, that they can be prevented and the interests of both depositors 
and borrowers protected by organizing all national and state banks and trust com- 
panies within given territories into clearing house associations under suitable acts 
of Congress dnd regulations of the treasury department, and making each clearing 
house (and therefore all its members, jointly and severally) liable for the deposit 
and similar liabilities of all the members, 3, that to this end and to promote full co- 
operation and mutual assistance among the members, each clearing house should 
always be ready to issue (under proper safeguards, including frequent examinations 
and reports) to any member making request, clearing house certificates, as a loan, 
good for the settlement of balances among the members, and, 4, that through these 
means and the contidence thus inspired large portions of the ‘‘cash reserves’ now 
tied up in bank vaults could be released for use in business, besides depositing gov- 
ernnent balances in clearing houses for similar use. 

But the limitations as to space made it necessary to gmit many considerations 
which belong in a full discussion of this general subject. It is the purpose of the 
present article to treat of at least some of these under the above title; and inciden- 
tally to speak of the O wen-Glass currency bill now before Congress. 

The banking business, when limited within its own proper sphere and conducted 
with fair and reasonable (not brilliant) ability, is the most certain of all businesses 
to yield a proit; and, taken as a whole the country over, it involves the least risk 
and yields the greatest profit of all. It is the fundamental purpose of banks to re- 
ceive from depositors surplus funds for which they have no present use and to loan 


them to borrowers. | Banks have become a necessity to modern business, since they 


are the only practicable channels through which surplus funds of depositors can be 
made available to borrowers. It often, if not usually, happens that the borrower 
himself becomes a depositor of the very funds which he borrows, sometimes in the 
bank making the loan, sometimes in another. It is a primary duty of banks to so 
conduct their business that they shall protect the interests of both depositors and 
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borrowers, and it is the duty of the Congress by suitable legislation to establish 
such a system that the banks will be both able and compelled to afford such prote: 

tion. Banks are in every sense quasi-public institutions, because they are most in 
timately associated with, and their proper conduct bears most intimate relation to, 
the public welfare. The primary motive for their creation and control should be 
public, not private; to promote the public welfare not to produce private gain 

Whether permission to establish a bank in a given location should be granted, ought 
always to be d-termined by the amount of service which it can render to that com 

munity, and profits to its owners should have no consideration nor be yemmitted 
save as compensation for such service actually rendered. 

The first duty of all concerned in the creation of banks is to place them upon 
such « basis and under such control in the conduct of their business that the public 
contidence in their stability may be of the highest. The surest way to enjoy public 
conti lence is to deserve it, and this applies to banks equally with individuals; and 
the surest way for a group, whether of banks or individuals, to inspire public con 
tidence in its me nbers is for those members to show that they have confidence in 
one another, that each has confidence in ali the others and that all have confidence 
in each. The plan a lvocéated in our prior article of having all banking institutions 
in given cities or sections grouped together into associations (the larger the better) 


ultimately covering the entire country, all the members in each association (clearing 


house) to be jointly and severally liable for all deposits in all members of the group, 


was merely an application of this familiar principle. Nothing else could so in 
spire the public confidence in the individual banks, nor place them in a position to 
protect the interests of both depositors and borrowers. It would be no hardship to 
ask banks as awhole to thus demonstrate their contidence in one another, befor: 
permitting them to ask the public to have confidence in them individually. 

CASH RESERVES. 

The subject of ‘+ cash reserves ~ takes a prominent place in every discussion of 
currency and banking problems. It is involved in considerable confusion among 
business men, and many financial writers have their ideas so mixed, or else they ex 
press themselves so poorly, that they confuse rather than instruct their readers 
Yet, to understand the matter it is only necessary to consider it with that degree of 
attention necessary to accurate thinking. 

* Cash reserves * now required by law to be held by the banks are useless to the 
business co nmunity, so long as they remain ‘* reserves.” For instance, a bank (New 
York City) having $4,000,000 deposits, sets aside $1,000,000 cash reserves, which 
are kept in its vaults for ten years without serving a single business need. Then a 
day arrives when, the other cash being unexpectedly exhausted, it becomes necessary 
to withdraw $1,000 from the ‘+ reserves ~ and pay it to a customer. ‘Then for the 
first time has that $1,000 served a business need, which it could only serve by 
ceasing to be part of the reserves. Suppose the directors, suspecting increased de- 
mand on the bank, determine to increase its ** reserves ~ by calling in $1,000,000 of 
loans and refusing to make new loans, until the bank has $2,000,000 ** cash reserve ~ 
in its vaults. They may by this means protect the bank’s depositors and stock 
holders, but they must sacrifice the interests of its borrowers. Now, the borrowers 
are the active, wide-awake, pushing business men in every community. They open 
mines, establish factories, start commercial enterprises, employ iaborers, purchase 
raw material and convert it into finished products, etc., and to sacrifice their inter- 
est works the greatest possible hardship to the community. Our present system, 


however, in which each bank looks out for itself as best it may, with no attempt to 
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either permit or compel their union into groups for cooperation and mutual assist- 
ance, makes it necessary for them, when suspicion of financial stringency appears, to 
pursue a course which can only result in sacrificing the interests of borrowers. 

But the advocates of large cash reserves reply that their very purpose is to pre- 
pare the banks against suspension. Of course, large reserves strengthen the banks 
against possible failure, but tying up 25¢ or 50¢ or 75¢ of deposits is no absolute 
guaranty against such result. What is needed is a system that will avoid the neces- 
sity of tying up large amounts of deposits at any time, and above all will neither 
necessitate nor permit the withdrawal and tying up of additional large amounts of 
cash at just those times of money scarcity when all available supplies are needed in 
business. This need can be best supplied by uniting together all banking institu- 
tions into lozality groups for cooperative action, including the use of their reserves 
for the mutual benetit of a!l with provision for enabling each group to guarantee the 
deposit and similar liabilities of its members. This would afford a splendid basis 
for the issue through each group (for the members) of emergency currency on a de- 
posit of securities and guaranteed by the group (not by the individual members), 
which may be either in the form of clearing house obligations, having all the fune- 
tions of national bank notes, or in the form of United States notes secured by such 
obligations. In any event the tying up of large amounts of reserves would be 
avoided. 

[t is folly to declare that *: it is as bank reserves that an emergency currency is 
needed,” because its real purpose should be, 1st, to prevent the tying up of cash in 
bank vaults, and, 2nd, the release if possible in times of business stress of cash 
already tied up. One of the wisest things ever said about ‘+ reserves ™ is the fol- 
lowing by Mr. J. B. Forgan in a recent article: ** What are reserves for if not for 


a. 


use in emergencies / Yet, under our present system the large reserves, instead of 
being used in emergencies, serve merely as magnets to draw in and tie up still larger 
reserves; and the greater the emergency the greater the reserves drawn in, and the 
vreater the sacrifice of borrowers with increasing disaster to business. In our earlier 
urticle we suggested that under the system therein proposed reserves of 5¢ in the 
bank vaults would probably be sufficient, and it is gratifying to note that the Cur- 
rency Committee of the National Bankers’ Association suggests 5, and 6% cash 
reserves in the bank vaults in all cities except the three central reserve cities, where 
10% shall be so held. The committee suggests the holding of other reserves on de- 


posit, but it is evident that they would not be needed if banks through group action 


were able to quickly provide themselves with emergency currency. 


THE ILLINOIS SITUATION. 

In Illinois the bankers have organized themselves into ‘* The Illinois Bankers 
Association ” to secure the benetits of ‘+ united action “ and ‘‘ to bring about proper 
consideration of such financial and commercial questions as may promote the increas- 
ed usefulness of banks and banking institutions, and advance the general welfare of 
the state." The constitution and by-laws of the association provide for the forma- 
tion of a county (local) organization of the bankers in each of the 102 counties of the 
state, for uniting these counties into ten **groups” (average of ten counties in each), 
and finally for the state association; and each county organization, each ‘*group” and 
the state association holds at least one meeting annually, the discussions of the state 
association taking a somewhat wide range. 

Here is an excellent basis for securing such cooperation among national and 
state banks and trust companies of the state inthe manner and for the purposes set 
forth above (and in our previous article). Asa matter of fact the constitution and 
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by-laws limit such cooperation practically within a narrow range; for, while thcy 
provide for meetings and committees to promote useful works, improved methods of 
farming, better educational facilities, good roads, etc., they say not a word about 
united action of the banks in the several groups in guaranteeing deposits and secur- 
ing the issue of emergency currency in times of stringency. The proceedings at th 
meeting of the state association for 1912 indicate that the bankers have no intention 
to assu ne any greater responsibilities for the privileges which they enjoy, but rather 
that their responsibilities shall be as small, and privileges as great, as possible. The 
subject of having all banks and bankers (except national) in Illinois placed under 
state supervision had been under advisement for some time, and at said meeting the 
following resolution was proposed : 

‘* Reso.vep, That this association in convention assembled does hereby approve 
such legislation in the state of Illinois as will hereafter require state supervision of 
bankers and all banks (except national), and that we pledge our earnest support to 
such measures.” 

Opposition appearing, the mover of the resolution, being asked to explain its 
purpose, declared: 

‘*The sole purpose of that resolution is to put this association on record as 
favoring the cessation, the stopping forever, of a situation in this state by which 
unscrupulous rascals are enabled to filch from the pockets of the poor their scanty 
savings, and get away with it with the tacit consent of the state of Illinois.” 

After discussion and an adjournment a vote was finally taken and the resolution 
was defeated by a vote of 224 to 125. 

THE OWEN-GLASS CURRENCY BILL. 

It will be of interest to briefly examine the provisions of the Owen-Glass bill 
now pending in Congress, in order to appreciate some of its advantages and disad- 
vantages. At about the time the bill was introduced Senator Owen's committee 
addressed a list of thirty-three questions to various bodies and individuals and they 
have been formally answered by the ‘‘Currency Commission” (Committee) of the 
American Bankers’ Association. {Questions 1, 2 and 3 are the only ones in answer- 
ing which the commission could have opportunity to point out the disadvantages of 
that individual and isolated action of the several banks, at present a necessity, and 
the advantages to be had from their united or grouped action and cooperation. The 
commission rightly declared : *‘A principal defect of our system is the absolute 


rigidity of our currency” * * **No provision for cooperation among the banks.” 


‘*Under strained financial conditions, when each bank is thrown on its own resources, 
and must in self protection act independently of all the rest, the lack of a system under 
which all could cooperate * * becomes keenly felt.” * * **No provision is made forthe 
use of any substitute for legal reserve money as a circulating medium other than the 
national bank notes secured by government bonds.” * * ‘:The restriction of the use 
by banks of their legal reserves and the prohibition of their lending power in the pres- 
ence of unusual demands, without means * * which would enable them to convert 
their available assets into cash,” etc. ‘‘The independent treasury system under 
which the government acts as partial custodian of its own funds, resulting in irregu- 
lar withdrawals [or withholding] of money from the bank reserves and from 
circulation.” 

The new bill is, as a whole, based upon that submitted to Congress by the Na- 
tional Monetary Commission with its report in January, 1912 (commonly called the 
Aldrich bill). Since its introduction the bill has undergone amendments, and will 
doubtless be further amended before its tinal passage: but it may be noted that 
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practically all these amendments so far made have been in directions suggested by 
the Aldrich bill or by the thirty-three answers above referred to. In comparing it 
with the Aldrich bill we must necessarily be brief and refer only to the more salient 
features. The scheme of the Aldrich bill has been rejected both by congressional 
and popular opinion. 

Briefly, the Aldrich bill proposed to organize one Central Bank (National Re- 
serve Association) with 15 branches located in as many cities and unitedly covering 
the entire country; to permit (not compel) all national banks, and all state banks 
and trust co npanies agreeing to be bound by the new law and its conditions, to sub- 
scribe to the stock of the Central Bank, each to the extent of 20 ¢ of its capital, 
one-half to be paid in cash and the rest on demand, and the Central Bank to com- 
mence business as soon as $100,000,000 was paid in cash: to permit banks in the 
scheme to retire or reduce their capital and surrender stock correspondingly in the 
Central Bank for cash, or to permit new banks to enter or old banks to increase 
their capital and obtain stock correspondingly in the Central Bank for cash: to form 
all banks joining the scheme into ** local associations,” not less than five in number 
and with capital of at least $5,000,000; to allow the Central Bank through its 
branches to receive deposits (without interest) from member banks only; to make it 
the custodian of the greater portion of ‘+ cash reserves,” and of government funds; 


to permit it to issue its circulating notes (similar to national bai k notes) to each in- 


dividual bank having deposits with one of its branches, or on the deposit of approved 


security (the bank's assets), or on the bank’s obtaining the guaranty of its ** local 
association ”; and to ** issue further notes from time to time to meet business re- 
uirements ” (temporary or émergency currency), practically within the discretion of 
its directors, but subject to a progressive tax. Notes of this Central Bank were to 
constitute a first lien on all its assets, they were to be protected by large cash 
reserves, and its profits were to go principally to the stockholding banks, which ex- 
pected to receive dividends of 9¢, besides accumulating a surplus of 20¢, on all 
sums paid for its stock; and the entire system was to be under contro! of the 
bankers. 

The Owen-Glass bill discards the Central Bank idea with fifteen branches and 
many *‘* local associations,” and substitutes twelve (at least) Federal Reserve Banks 
to be located in as many principal cities, but unitedly to cover the entire country, 
each Reserve Bank to be independent of all the rest, except as all are subject to the 
supervision of a central Federal Reserve Board. Every national bank must sub- 
scribe within a year from the passage of the act to the stock of the Reserve Bank in 
whose territory it is located to the extent of 20¢ of its own capital, one-half in cash, 
the balance on demand, or be dissolved, said Reserve Bank to be organized as soon 
as $5,000,000 cash is paid in. State banks and trust companies may join on the 
same terms, banks having joined may go out or decrease or increase their capital, or 
new banks may join, always with corresponding increase or decrease in the capital 
of the Reserve Bank to which they belong. Each Reserve Bank may accept, from 
its member banks only, deposits (without interest), including reserve notes issued by 
the Reserve Board; may discount notes, bills, acceptances, etc., for member banks, 
subject to several conditions and restrictions, may discount for other Reserve Banks, 
and must put aside large cash reserves. The net earnings are to go to the member 
banks to the extent of 5¢ on the amounts paid for stock in cash and the balance 
(after accumulating surplus of 20¢) to the government (or, as amended, 60¢ to the 
government and 40¢ to the banks). 


A Federal R+serve Board under government appointment or control is created 
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aud given general powers to supervise the Reserve Banks and the system created by 
the bill; to issue notes of the government to any Reserve Bank on deposit of security 


(to be in turn advanced to its member banks on similar deposit); said notes to be a 
first lien on the assets of the Reserve Bank, to be protected by providing liberal 
cash reserves, to be kept at parity with gold and redeemed by the government or by 
any Reserve Bank. The Reserve Board may also compel any Reserve Bank to dis- 
count for another. 

The Aldrich system was prepared in strict accordance with the views of the 
large bankers and for their benefit. If enacted into law it would have given a few 
groups of large bankers (as they hoped and believed) a practical monopoly of the 
banking business of the country, of its money supplies, loans, reserves, interest rates 
and credits, for fifty years at least; and it was, of course, felt that at the expiration 
of that time the interests controlling the system would become so strong that its 
renewal indetinitely would become a necessity. It was a country-wide, fifteen- 
roomed structure, with gilded dome surmounting all within which was to sit its 
governing board of forty-six great men of finance in full control of the country’s 
greatest monopoly, money and credits. There was scarcely a word in the entire 
scheme that would have given added security to depositors or borrowers, but on the 
other hanl thes? misters of finance could by withholding aid cause the suspension 
of miny individual banks almost at will. Provision was indeed made for the ex- 
pected failure of individual banks, but there was no rash suggestion of the possible 
failure of any ** branch” bank, which would be impossible unless the whole scheme 
of the Central Bank (National Reserve Association) collapsed; and if such result 
were threatened, the government would have to render whatever assistance was 
necessary to avoid the disaster. 

The Owen-Glass system, on the other hand, is a country-wide, twelve-roomed 
structure, with steeple in its midst, and pinnacled turret above each room to indi- 
cute the independence each of all the rest. In each room is a Reserve Bank having 
jurisdiction over banks and largely controlling the banking business, loans, interest 
rates, reserves, credits, etc., within its own section of country. It does business 
with all individual banks in its own section, with each of the other Reserve Banks 
and with the Reserve Board sitting within the central steeple. 

In this bill also, there is scarce a word that can give added security to depositors 
and borrowers of individual banks. Several boards are authorized to 1equire re- 
ports or to direct examinations to be made, but there is nothing requiring banks to be 
examined at frequent intervals so that the exact condition of each may be known 
at all times, noris there the slightest hint of joining all banks into locality groups 
so that by cooperation and the mutual guaranty of the deposit and similar liabili 
ties of all its members bank failures can be prevented. with consequent protection 
to depositors and borrowers. The managers of a Reserve Bank can undoubtedly 
cause the suspension of individual banks by declining to render necessary aid, and 
failures of such banks is contemplated and provided for 

But a most remarkable feature of the bill is that it actually contemplates and 
provides for the possible collapse of the very system which it seeks to create by giv- 
ing the Reserve Board authority in Section 12, 1st. to compel any Reserve Bank to 
do those things which would move it toward failure, and 2nd, to then order it to 
suspend and appoint a receiver therefor, as follows: 

‘(b) To require or on application to permit a Federal 1ese1ve bank to redis- 
count the paper of any other Federal reserve bank.” 
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‘*(h) To suspend the further operations of any Federal reserve bank and ap- 
point a receiver therefor.” 

To understand this it is only necessary to suppose, that, the bill having passed, 
Reserve Banks shall be located, No. 1 in Boston, No. 5 in Atlanta, No. 10 in Den- 
ver; that Bank No. 10 asks No. 5 to rediscount its paper and, being refused, is directed 
by the Reserve Board to comply; and that No. 5 then asks “No. 1 to rediscount 
its paper and, being refused, is directed to comply. After this system of compul- 
sory discounts has run along for some time, suppose some Reserve Bank fails to 
make good, causing its suspension and a receiver therefor. Or suppose such sus- 
pension is caused by the Reserve Board declining to issue to it federal notes as re- 
quested. All banks in the territory covered by the suspended Reserve Bank will 
be involved, because the latter will hold millions of their cash resources, and their 
depositors and borrowers will be sacrificed. The receiver of the failed Reserve 
Bank, being an officer of the court, will press for payment all paper of other Reserve 
Bsnks which it holds, involving them in failure or danger thereof. In fact, the 
suspension of one Reserve Bank would shake public contidence so completely in the 
entire system that it must break down wholly, unless the government shall assume 
all obligations necessary to prevent such disaster. And as the large banking inter- 
ests want the system of the Aldrich bill and do not want that of the Owen-Glass 
bill, it is but natural to expect that they will not aid, but wil! rather oppose, the 
successful introduction of the latter. 

The most fuadamental defect in the general scheme of the bill is that, in its 
planning and construction, all the work is being done upon the superstructure,— 
upon the steeple and twelve rooms with pinnacled turrets for housing the Re- 


serve Board and the twelve independent Reserve Banks,—with no serious attempt 


to lay solid foundations on which the superstructure must rest. The foundation of 


the system (or of any banking or currency system) must be the individual banking 
institutions, national and state, and their ability to serve the public, not only in 
times of ease, but also in times of stress, without sacrificing either depositors or 
borrowers. There is no word in the bill to compel the individual banks to assume 
relations toward one another and toward the rew syst«m that will enable them to 
serve the public with certainty and avoid the danger of recurring stringency and 
panic. The foundations on which the new system is to rest, must remain just about 
as shaky as are those of the present system. 

To improve these foundations and makethem as substantial as tLe granite hills 
it is only necessary to organize all the individual banks in given sections or locali- 
ties into groups, each having a central authority to speak for all its members 
through which it will assume a joint and several guaranty of deposit and similar 
liabilities of all the members of that group. The greater the membership of each 
gtoup within reasonable limits the better. It is wholly immaterial whether these 
locality groups be called ‘+ clearing houses or by some other name, but each 
should so far as practicable perform clearing house functions for its members and 
should also act for them in balancing checks ard other transactions between its 
members and the members of other groups. They may, if prefered, be called **lo- 
cal associations from sections, 6, 7, 20 and 21 of the Aldrich bill (too long to be 
here repeated), wherein is suggested the outlines of a plan, including certain ‘+ as- 
sociation * guaranties, which by enlargement of its scope and perfection of its de- 
tails would make a broad and solid foundation on which could be reared a banking 
and currency system of herculean strength;. and this without destroying the super- 
structure of the Owen-Glass biil in its general plan. Scarcely more would be neces- 
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sary than to altersaid sections so as to join a// institutions in a given locality undera 
** local association ” or ‘+ clearing house,” have it ‘assume direct responsibility for 
deposit or similar liabilities of all its members and provide it with means (a kind of 
emergency currency) to temporarily rediscc unt the assets of its members in times of 
stress with authority to make frequent examinations of those members so as to war- 
rant the continuous assurance to all the world that all members are in sound condi- 
tion. Theonly means heretofore and at present available for such purpose have 
been clearing house certificates, good only to discharge balances among the mem 

bers. These could still be employed, and if desired, be given the status substan- 
tially of temporary bank notes (like the notes under the Aldrich-Vreeland act of 
May 30, 1908), or, what would be better still, government notes (legal tender?) 


giving them the 


could be issued as temporary loans to such groups or associations g g 


practical benetit of rediscount privileges. 
To illustrate from the Illinois situation described, anZe, let all the organized 
binking institutions in each of the present ten groups be joined under a responsible 


corporate management, having power to make frequent examinations of its members 


and to compel obedience to sound banking rules approved by suitable federal author 


ity on pain of forced dissolution, and to guarantee depositors in all its members, 
and with ability of each bank to receive temporary assistance as above suggested, 
and there could be no bank failures, nor tying up of deposits, nor sacrifice of de- 
positors or borrowers, nor panics in that state. It would doubtless be better if the 
present ten groups in Illinois were consolidated into tive; or, perhaps it would be 
better yet, to retain the ten groups, each being responsible for its own members, and 
give the present state association substantially the same authority over the ten groups 
that each group management would have over its members. The temporary or 
emergency currency whatever its form issued for accommodation of every bank in 
the state would then have behind it the united organized banking strength of the 
entire state. The reader can appreciate the value of such backing by reflecting that, 
if organized as above suggested, the banking power of Illinois would be so strong 
that, should the necessity arise, $1,000,000,000 of emergency currency (having short 
duration and legal status either of bank notes or of government notes) could be is- 
sued for temporary use on the pledge of those united assets, and no person doing 
business with any bank in that state would lose a dollar nor be deprived of its use 
fora day. An equal amount of such short-time emergency currency could be issued 
with perfect safety to all concerned, should necessity demand it, by the union of all 
the organized banking institutions in New York City in a clearing house or *+ local 
association.” 

Of course, no such huge sums of accommodation would ever be required by, or 
issued for, the banks of Illinois or those of New York City, and we mention them 
merely to illustrate the tremendous power which the united assets of those banks, 
respectively, would represent. 

In distinctively agricultural states like Iowa, Kansas and many other western 
and southern states, having no large financial center, if the organized banking in- 
stitutions were united into groups, each having corporate authority to act for and 
guarantee deposit and similar liabilities of its members, and these groups were 
united in a state association similarly representing and responsible for the several 
groups, the issue of $50,000,000 or $100,000,000 of emergency currency could be 
made in each state if desired, both with perfect impunity to the government, with 
great protit to the people of such states, with absolute guaranty against loss to de- 
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positors or borrowers and with assurance against that fear and suspense which 
breeds panics. Such an arrangement would enable the bankers of each of these 
states to provide each year all additional funds needed for crop-moving and similar 
purposes. In all such cases inflation would be avoided by providing both early and 
ample redemption facilities, thus always gauging supply to legitimate demand. 


The recent suggestion of the Secretary of the Treasury of a purpose to deposit 


government funds in banks in certain cities to assist in crop moving is most wise. 
We may note, however, that, if all organized banking institutions in the several 
cities referred to were suitably united in, and represented by, a ** local association ” 
(or clearing house), having power to bind all jointly and severally, the Secretary 
could without fear of losing a dollar deposit $20,000,000 with such central ‘ as- 
sociation ” in any of perhaps one-half those cities, and from $5,000,000 to $15,000, - 
O00 in each of the others, without requiring any security further than such joint 
and several liability. That the banks would appreciate an opportunity for such co- 
operation is indicated by a Washington despatch stating: ‘‘In some cities the 
national banks applied (for deposits) as a group.” 

Another defect of the Owen-Glass bil! is that, while it compels all national 
binks t» cone into the scheme within one year or be dissolved (national banks can 
exercise no authority save by permission of the Congress), there is no attempt to 
compel state banks and trust companies to do so, but it is with them merely op- 
tional. Either the system to be established by the bill is right in principle or it is 
not. If it is right, Congress should compel state institutions to join, or else to re- 
tire from business by making it impossible for them to otherwise carry on Lusincss 
successfully; if the system is not right, the bill should not be passed. It is com- 
petent for Congress to compel them to join by legislation in either of several ways, 
and the failure to do so appears at present to assure the failure of the system. If 
state banks and trust companies in New York or Chicago should form a clearing 
house association and have it guarantee deposits of all its members, it would 
be difficult, if not impossible, for national banks in such city to carry on business. 

It is an error to try to make provision for loans on real cstate, presumably for 
the benetit of farmers. No bank which accepts deposits payable only on demand 
has any business to make loans on long time. All real estate loans should run from 
one to three (or five) years, and farmers who contract such loans for shorter periods 
invite trouble. There should be separate banks, or else a separate department of 
existing banks, having authority to accept deposits on long time only (say nine 
months to three years), and to loan funds on similar long time; and these two kinds 
of deposits, demand and time, should at all times be kept and accounted for each 
wholly independent of, and distinct from the other. Should the federal govern- 
ment establish a system, as it may easily do, which would make possible and en- 
courage cooperation between the two great classes of primary producers, that is, 
those who labor for wages in factories and mines, and those who labor for them- 
selves in the growing of crops, so that the former could deposit their surplus earn- 
ings on time at four to five per cent. (instead of the niggardly two per cent. now 
paid on postal deposits), and the latter could borrow such deposits on time at six 
per cent. (instead of eight to twelve per cent. which they must now pay to money 
changers), it is scarcely possible to calculate the enormous benefits of that system to 
bth these classes of producers and to the country at large; and to attempt to do so 
would require a separate article. 
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WILLIAM McCHESNEY MARTIN, A.B., LL. B., 


Of the Mississippi Valley Trust Company, St. Louis. 
CHAPTER XI. (Continued). 
Discounts and Loans (Continued). 
SUBSTITUTIONS. 

If a customer desires to change the collateral, with which he has 
secured his loan, he is allowed to do so, provided he substitutes other 
securities of equal value in the estimation of the bank. Brokers fre- 
quently want this privilege so they can make delivery of stock they 
have sold on the exchange. Whena substitution is desired, the collat- 
eral to take the place of that to be withdrawn is sent to the bank or 
trust company, with some such order as the following: 

NATIONAL BANK OF PROSPERITY 
New York 
Dear Sirs : 
Please deliver to bearer securities as 


per following memorandum : 


DELIVER 


| and substitute as per following list: 


RECEIVE 


Yours truly 


CARE OF COLLATERAL. 

It has seemed to the writer that a large vertical file with drawers 
wide enough to hold bonds and stocks unfolded, would be a most con- 
venient way to care for collateral. These drawers could be made in 
the vault and it would be about as easy to take out a wrapper with the 
securities enclosed as it is to take correspondence out of a vertical file 
case. The wrapper could contain all the information any institution 
would find necessary on its loan envelope. 

However, it seems nearly the universal custom to fold the certificates 
of stock and the bonds with the result that they curl up and are hard to 
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handle. It would seem that there exists some strange prejudice against 
using an envelope larger than twelve by five inches. 

On the outside of the envelope should be at least the name of the 
borrower and the amount of the loan. Some institutions also list on it 
the collateral and record other information about as complete as that 
given by the loan card previously described. It would seem that they 
use the back of this envelope in place of the card. All correspondence 
and memoranda for substitutions should be kept with the collateral. It 
can all be contained in one envelope, or only the collateral to be return- 
ed to the borrower be placed in the collateral envelope, and it in turn 
placed in a larger envelope, and under it, or behind it, all correspond- 
ence in regard to the loan. If this is done when the loan is paid off and 
the collateral called for, no time will be wasted in separating what is to 
go to the broker from the papers to remain in the financial institution’s 
files. 

KEEPING UP THE MARGIN. 

As has been stated the usual custom with banks in making collater- 
al loans is to require atwenty per cent. margin. Some institutions lend 
only on this margin when the collateral is mixed, that is consists of 
both railroad and industrial securities. If the loan is on industrial se- 
curities alone, the margin necessary is twenty-five per cent. Froma 
reading of the form of collateral note given in this chapter* it is seen 
that one of the agreements made by the borrower is that he will keep 
up the margin required. It becomes the duty of the loan clerk to see 
that this is done. 

The market value of securities is continually changing and in an ex- 
cited market the variations are often very rapid. So long as the quota- 
tions are rising there is little for the loan clerk to do as the margin is 
steadily growing better, but when the market is declining he is a very 
busy man, as he must see that the different borrowers are requested to 
deposit additional collateral on their loans. He must keep informed as 
to all the collateral he has in his possession. In the larger institutions 
he should have a stock ticker in his cage, or be s@ near to one that he 
can keep advised. In New York the large institutions frequently have 
at least two tickers. One of these is placed on a desk some ten feet in 
length, and the ticker tape runs through the center of this desk under a 
glass, being taken up at the other end by a spool automatically controll- 
ed by aspring. There is room at this desk for at least six men to watch 


the quotations as they come in. Such an arrangement is necessary when 
there is a violent drop in the market. 

Outside of New York City there is little use for such a stock ticker. 
In most of the cities an ordinary ticker giving the quotations on the lo- 
cal stock market is sufficient, and in cities where there is no stock ex- 


change the loan clerk can do without any ticker at all. However, it 
would seem that all banks that are making loans on stocks and bonds 


* See issue July, 1913. 
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should keep on file something like the supplement to the Commercial 
and Financial Chronicle of New York. 

When the market value of a bond or stock held as collateral has de- 
clined to a point where the agreed margin is impaired the loan clerk 
advises the borrower and he is expected to make the margin good im- 
mediately, or within the time limit specified in the collateral agree- 
ment. If he does not the bank has the right to sell the security. 

CARD INDEX OF COLLATERAL. 


It is essential that the loan clerk overlook none of the securities on 
which additional margin is required. Attention has been called to the 
fact that on the form of loan card given in this *chapter the collateral 
is listed alphabetically, so that the loans can be quickly examined as to 
collateral. In some institutions the loan department keeps a card in- 
dex of all securities in its possession. The card is headed with the 
name of the security, and as loans are made with this security as col- 
lateral, the borrower's name is entered on the card and after it the 
number of shares, or par amount of bonds. The cards are filed al- 
phahbetically, and when there is reason to call for more margin on any 
one security, the loan clerk runs the cards until he finds that security, 
and then has before him all the loans that should be examined, to see 
if more margin is necessary. 

CHATTEL MORTGAGES. 


It is not a usual thing for city financial institutions to lend on chat- 
tel mortgages, but it is an extremely common practice with country 
institutions. When a farmer borrows on his live stock, he secures his 
loan by such a mortgage. If, as many seem to think, it will be neces- 
sary for the farmer to develop + small herds of cattle in order to keep 
up the meat supply, or at least keep the price of meat within reason, 
the country bank will have to learn how fully to protect itself when 
making loans on this class of collateral. The custom in most instances 
now seems to be for the farmer to drive in and say he wants a loan on 
his live stock. The cashier of the bank, who generally knows every 
one in the county, from his general knowledge either grants or refuses 
the loan. A chattel mortgage is filled out and sometimes the cashier 
may drive out to look at the cattle, but usually he thinks he is too busy. 
The bank is only more or less secured by its mortgage ; the responsi- 
bility of the borrower is the chief thing. 

There is no reason, however, why a loan of this kind should be 
made in a more haphazard way than the loan on any other class of col- 
lateral. There are banks whose chief business is the making of loans 
on live stock, and in an effort to make this treatise of practical benefit, 
the writer has examined some of their methods and thinks it well to 

*See issue, July, 1913. 

+ For an excellent booklet on this subject see ‘+ Beefsteak and The Banker, The 
World’s Beef Cattle Situation,”’ by M. A. Traylor, Vice-President Naticnal Stock 
Yards National Bank, National Stock Yards, Illinois. 
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discuss this subject somewhat in detail, hoping that some banks may 
find suggestions that they can adapt to their local needs. 


APPLICATION FOR LOAN 


As should be the case with all loans, there should be a written ap- 
plication for this kind of loan. The form that follows is one in actual 
use. It consists of four pages, the first of which is the formal applica- 
tion. The remaining three cover the prospective borrower's statement 
of his financial condition. As it is different from the forms of state- 
ments to procure credit given in Chapter X, it is here given in full: 

Page 1. {1PPLICATION FOR LOAN. 
Name of applicant. . 
Residence. .. 


Post office address. . 


How long have you lived at present address 7... 


Where did you live before coming to present address /. . . 
Are you married or single ?. 
or compromised with your creditors ?. . 
Are there any judsments standing against you ?... sy Siac acid areas 
Do you ever, or have you in the past bought Grain or Provisions on aaa, or do 
you speculate in any way ? . o. 
Do you buy cattle or hogs for shipment ?..... 
Do you endorse notes for other persons? .. 
At what bank do you do business ?. .. Basha tes 
AMOUNT OF LOAN WANTED? §. ..time to run... : 
Rate of Interest,... ...... %, bank discount.....When wanted... 
Note will be endorsed by ? at Danan 
Will give as security CHATTEL MORTG AGE on following property, which I or 
we now absolutely own clear of encumbrance : 
head . year-old averave weight... 
. head year-old average weight. . lbs. per head Cost $ . 
.head.... year-old average weight. Ibs. per head Cost & . 
head of hogs and.....Bushels of corn to be included in the mortgage. 
Cattle are branded ........Horned or dehorned ? 3 ie 
WILL ony E AS ADDITION AL SECURITY CHATTEL MORTGAGE on the ‘fol- 
lowing property which will be bought from. . ree e 
DESCRIBE FULLY 
head.... year-old. . average wt.. ... lbs. per head, total cost $. 
head. ... year-old average wt. lbs. per head, total cost 3... 
head....vear-old average wt lbs. per head, total cost 8. 


HIS CATTLE ARE tANDE Horned or dehorned.. 


Are cattle under mortgage ? 
Was mortgage released ?.... 
antl are cattle to be fed ? , = 
.of the 
State of 
Range... 
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What is nearest railroad station ?........ 


Gentlemen: 


Forthe purpose of procuring credit from time to time,........furnish you 
with the following statement, which fully and truly sets forth... ....financial 
condition on the ...., Which statement you can consider 
as continuing to be full and accurate unless notice of change is given to you. In 
consideration of the granting of such credit agree that if at any time... 
stop payment or become insolvent, or commit an Act of Bankruptcy, or if any of the 
representations made below prove to be untrue, or if fail to notify you of 
any material changein ...financial condition, then and in either such caseall .... 
obligations held by you shall immediately become due and payable without demand 
or notice, and the same may be charged against any deposit account kept or credit 


on your books. 
REAL ESTATE. 


Give legal description, Section, Township, Range, County, State, number of 
acres, in whose name title stands, value per acre. 


Total value 


ENCUMBRANCE ON REAL ESTATE: Give amount of mortgages against Real 
Estate, showing property included, giving legal description, Section, Township 


Range, etc., when mortgage matures and by whom held. 


Total encumbrance) $ 
Equity in REAL ESTATE as shown by above figures......... 


Which of above described property do you regard as your homestead? 
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Page 3. PERSONAL PROPERTY, 
Please list all you now own—with total value. 


-head 4-year-old Steers, Ave. wt.....lbs. at $.... per head.| 


-head 3-year-old Steers, ++ *:.....Ibs. at $.... per head.) 
. head 2-year-old Steers, ‘+ * s. at $.... per head.| 
. head yearling Steers, i s. at $.... per head. 
. head Heifers...... - Oe Oe ee ... per head.| 
f 4 See **..... Ibs. at $.... per head. 
-head Bullsand Stags... ** °*... s. at $ per head. 
MNS aid paced nae F, s. at $.... per head. 
. Mules ca a * .. lbs. at $.... per head. 


.Hogs.... caren rae ‘-... Ibs. at 8.... per head. 
g I 
. Sheep . . . at 


. Bushels of Corn in Crib... cents per bu. 


Cash on hand orin bank.. 
Good notes........ ne 
Stock in corporations... . 
Other Personal Property:. . 


Page 4 RESOURCES 
Equity in Real Estate as show in detail on page 2 
Personal property as shown in detail on page 3 


LIABILITIES 


Chattel mortgages on live stock, as follows: 
(to whom and when due) 


Mortgages on horses and mules 

Mortgages on hogs..... 

Mortgages on corn 

Tnterest on real estate mortgages due 

Owing for borrowed money not secured by mortgage: (to 
whom, how secured and when due.) 


Confidential debts not included above... . 
Owing to relatives. ... 
Owing to banks 
All other debts....... 
Total liabilities 
Net Worth 


(The balance of this statement will appear in the September JouRNAL.) 


(To be Continued.) 
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THIRD NATIONAL BANK OF ST. LOUIS. 
CHARLES H. HUTTIC 
Few men have died recently who were more widely known to the banking 
world of this country than Charles Henry Huttig, president of the Third National 
Bink of St. Louis and also of the American Bankers’ Association, who died on the 
12th of July last. 
He was born in Muscatine, Iowa, in 1864, and received his education in the 


CHARLES H. HUTTIG. 


public schools of that city. He began his business career as clerk in the private 
banking house of Cook, Musser & Co. ; but in 1883 he moved to St. Louis and estab- 
lished the Huttig Sash and Door Company, of which he becume president and re- 


tained active control of the same until about a year ago. It had always been his 


ambition, since his first knowledge of the business gained by his brief experience in 
early life, to make ‘banking his life work. In 1887 he became a director of the 
Third National Bank of St. Louis, and ten years afterwarcs was elected president 
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which position he held up tothe day of hisdeath. As showing how faithfully and 
well he worked for the bank’s interest, it may be statcd that at the time he took ac- 
tive management the bank had only about $4.000,000 deposits. According to alate 
statement the deposits are now over $35,000,000. He made and kept the Third 
National a strictly commercial bank. 

Mr. Huttig was active in the work of the Misssouri State Bankers Association 
and later became greatly interested inthe American Bankers Association with which 


F. 0. WATTS, 
President Third National Bank, St. Louis. 


he was afterwards prominently identified. As delegate to the annual conventions 


he served with distinction on various important committecs—being for six years a 
member of the National Currency Commission—was a member of the Executive 
Council, afterwards its chairman, then first vice-president of the association and 
elected president at the Detroit convention of 1912. 

Such is a brief resume of the salient points in Mr. Huttig’s career. It was said 
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of him that he possessed the rare faculty of making friends and then retaining them. 
His character is aptly described by the poet Tupper as one of nature’s noblemen: 


‘* For nature’s own nobleman, friendly and frank, 
Is the man with his heart in his hand.” 


At a special meeting of directors of the Third National Bank of St.Louis, Fiark 
O. Watts was elected president to fill the vacancy caused by the death of Chas. H. 
Huttig. Mr. Watts has been first vice-president and executive head of the bank 
since June, 1912, having been elected to that position to relieve the late president 
from the routine work of the office during his protracted illness. 

Mr. Watts is a Tennesseean by birth. He began his banking life as an office boy, 
at the age of twelve, in the First National Bank of Union City, Tenn., and even- 
tually became the cashier. In 1897 he resigned that pcsition and was elected cash- 
ier of the First National Bank of Nashville—now the Fourth & First National. 
He afterwards became president of the bank and held that office until he accepted the 
vice-presidency of the Third National of St. Louis. 

Mr. Watts is well known to the banking fraternity and has been for many years 
actively identified with the American Bankers Association of which he was at one 
time president. At present he is ex-officio, a member of the executive council of 


the A.B.A. 
_—_—_—! 


CONVENTION OF AMERICAN INSTITUTE OF BANKING. 


The annual Convention of the American Institute of Banking is to be held in 
Richmond, Va., September 17-20. Harry VY. Haynes, chairman of the Programme 
Committee, has sent out an announcement as to the order of exercises already ar- 
ranged. According to Mr. Haynes, assurances have already been received from 
various sources which indicate that this year’s convention will surpass all previous 
gatherings in the number and quality of practical, every day questions that will be 
discussed. Some of the features are as follows: 

There will be conducted under the direction of O. Howard Wolfe, Secretary of 
the Clearing House Section of the American Bankers Association, a symposium on 
‘* Clearing Houses and the Extension of Their Functions.’’ There wili also be ad- 
dresses by recognized authorities on different phases of this subject. 

A symposium on ‘‘ Bank Advertising and Business Building,” will be under the 
direction of Fred W. Ellsworth, Publicity Manager of the Guaranty Trust Company 
of New York. Experts and authorities on the subjects of bank publicity and busi- 
ness-getting will discuss these subjects from different angles. 

There will be a debate between representatives of Chicago Chapter and one of 
the large eastern chapters on some one of the fundamental banking or finarcial 
questions. This will be in charge of George H. Keesee of Richmond. 

Men of wide reputation, whose names cannot be divulged at this time, will ad- 
dress the convention on questions of national and international importance. 

According to the ‘‘ Entertainment Committee ” some interesting announce- 
ments are made concerning the plans for entertaining the delegates and friends who 
may accompany them. Tais includes a sight-seeing trip over the entire city, visit- 
ing manufacturing plants, tobacco factories, and the largest wood-working factory 
in the world. Old St. John Church will also be visited. The sexton of this 
church is a lineal descendant of Patrick Henry, and he will impersonate his ancestor 
in his famous speech of colonial days. The last day will be given up toa trip down 
the river to Jamestown and Newport News. 





PEOPLES STATE BANK, DETROIT 


GEORGE E. LAWSON. 


At the annual Convention of the Michigan Bankers Association held at Lansing, 


June 10th and 12th last, George E. Lawson, first vice-president of the Peoples State 
Bank of Detroit was elected president of the association for the coming year. 


GEORGE, E. LAWSON, 


Vice-President 


Mr. Lawson is one of the best known bankers in the state. For many years he 
was cashier of the old Peoples Savings Bank, of Detroit, which consolidated with 
the State Savings Bank the title afterwards being changed to the Peoples State Bank. 
Mr. Lawson was made a vice-president at that time, being promoted subsequently 
to his present position. He has always been an active member of the State Bankers 
Association and his election to the presidency is a well-deserved recognition. 
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WHAT BANKERS THINK OF THE GLASS-OWEN CUR- 
RENCY BILL. 


The United States Mortgage & Trust Company, of New York City, has been 
making a canvass of banks and bankers in different sections of the country for the 
purpose of obtaining their views regarding the new currency bill which is now being 
considered by Congress. Answers were received from forty-two cities located in 
twenty states. The territory canvassed did not include New England, the eastern 
states north of Virginia, nor any large money centers like Chicago or St. Louis. 

A general analysis of the answers shows that twenty-two cities favor the main 
features of the bill, while ten are utterly opposed to it and ten are divided in opin- 
ion. The South is, in general, more favorable to the measure, the Northwest is 
divided, while in the inter-mountain states, the north, central, and middle western 
states the sentiment is largely unfavorable to the bill as it stands at present. The 
federal control feature seems to be generally disliked. The main objections are 
briefly stated as follows: 

1. Inadequacy of banking representation upon the Federal and District boards. 

2. General fear of the political control as a result of the proposed appointive 
arrangement. 

3. Scattering, rather than concentration of reserve funds through the operation 
of the regional system. 

4. Anticipated curtailment of credits, with its consequent effect upon earnings 
in the case of individual banks. 

5. Objection from the inter-mountain region to the issuance of currency against 
asset obligations. 

6. Anxiety as to possible forced denationalization of institutions now under 
Federal control. 


In summing up the situation the United States Mortgage & Trust says: ‘* On 
the whole it is evident from the expressions of opinions received that there exists a 
marked tendency to await further modifications of the proposed legislation, the 
general feeling being one of hope that the measure when finally enacted will prove 
acceptable to the country at large.” 


MARINE NATIONAL BANK OF BUFFALO. 


The Marine National Bank of Buffalo, N. Y., reports the following changes in 
its directorate and official staff: John J. Albright has resigned as vice-president 
and been elected chairman of the board of directors—a new position created 
for him; Seymour H. Knox succeeds the late Stephen M, Clement as president; 
Geo. F. Rand, president of the Columbia National Bank, has been elected a director 
and vice-president of the Marine National, and E. H. Hutchinson, who was a di- 
rector of the Marine for the past twenty-seven years, has resigned. The other offi- 
cers are: J. H. Lascelles, vice-president; Clifford Hubbell, cashier, while Henry 
J. Auer, N. P. Clement and M. H. Denison are assistant cashiers. 

The Marine and Columbia National will be merged in the near future, but 
whether the title will remain as at present or be changed to the ‘' Marine-Colum- 
bia ” National has not been determined. 





ST. LOUIS CLEARING HOUSE AND THE CURRENCY BILL. 


A committee of members of the St. Louis Clearing House Association, headed 
by Festus J. Wade, has made a report on the objectionable features of the Glass- 
Owen Currency Bill. The committee calls it a ‘‘Force Bill,” pure and simple, and 
especially denounces the Federal-control feature. We regret the report reached us 
too late for publication in this issue. 
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RESERVE AGENTS APPROVED IN JULY. 

The following banks were approved as Reserve Agents in July: 

National Park Bank, New York, for First Nat. Bank, Hope, No. Dak.; Littletown 
Nat. Bank, Littletown, Pa.; First Nat. Bank, McKeesport, Pa.; Farmers & Merchants 
Nat. Bank, Enterprise, Ala. 

Seaboard National Bank, New York, for First Nat. Bank, Morrow, O. 


Chatham & Phenix National Bank, New York, for First Nat. Bank, Greens- 
boro, Ala. 


Chase National Bank, New York, for First Nat. Bank, Farrell, Pa.; First Nat. 
Bank, Hoboken, N. J.; First Nat. Bank, Tonasket, Wash. 

Irving National Bank, New York, for Nat. Union Bank, Reading, Pa.; First Nat. 
Bank, Independence, Kans.; Merchants Nat. Bank, Leominster, Mass. 


Mechanics & Metals National Bank, New York, for National Stockyards Nat. Bank, 
National 8tockyards, I1l. 


Fourth National Bank, New York, for First Nat. Bank, Northfork, W. Va.; Nat. 
City Bank, Baltimore, Md. 


Hanover National Bank, New York, for First Nat. Bank, Sarasota, Fla.; First 
Nat. Bank, Malakoff, Tex. ; Central Nat. Bank, New Decatur, Ala.; Fishers Nat. Bank, 
F ishers, Ind. 
Liberty National Bank, New York, for Stockyards Nat. Bank, Kansas City, Mo. ; 
First Nat. Bank, Cleveland, Ohio. 
Merchants National Bank, New York, for Lexington City Nat. Bank, Lexington, Ky. 
Citizens Central National Bank, New York, for Union Nat. Bank, Knoxville, Tenn. 


National City Bank, Chicago, for Citizens Nat. Bank, Greencastle, Ind.; Wells 
Nat. Bank, Wells, Minn. 


Continental & Commercial National Bank, Chicago, for State Nat. Bank, Ardmore, 
Okla.; American Nat. Bank, Sparta, Tenn.; First Nat. Bank, DeKalb, Ill.; First Nat: 


Bank, Pensacola, Fla.; First Nat. Bank, Fairmont, Minn. 


Ft. Dearborn National Bank, Chicago, for First Nat. Bank, Breese, Ill. ; First Nat. 
Bank, Henry, So. Dak.; First Nat. Bank, Rensselaer, Ind. 

Corn Exchanze National Bank, Chicago, for Fitchburg, Nat. Bank, Fitchburg, 
Mass. ; First Nat. Bank, Dickinson, N. D.; First Nat. Bank, Jefferson, lowa; First Nat- 
Bank, Iron River, Mich. 

National Bank of the Republic, Chicago, for Stock Yards Nat. Bank, Kansas City, 
Mo.; Merchants Nat. Bank, La Fayette, Ind. 

Fourth Street National Bank, Philadalphia, for First Nat. Bank, Eldred, Pa. 

Girard National Bank, Philadelphia, for Grange Nat. Bank, Patton, Pa. 

Philadelphia National Bank, Philadelphia, for First Nat. Bank, Berwick, Pa 


Third National Bank, St. Louis, for First Nat. Bank, Malakoff, Tex. ; Stock Yards 
Nat. Bank, Kansas City, Mo.; First Nat. Bank, Crockett, Tex. 


Mercantile National Bank, St. Louis, for Home Nat. Bank, Cleburne, Tex. 

First National Bank, Cleveland, for First Nat. Bank, Cambridge Springs, Pa. ; 
First Nat. Bank, Greenville, Pa.; Lamberton Nat. Bank, Oil City, Pa.; Citizens Nat. 
Bank, [ronton, Ohio; Citizens Nat. Bank, Marietta, Ohio. 

Keystone National Bank, Pittsburgh, for First Nat. Bank, Connellsville, Pa. 

Peoples National Bank, Pittsburgh, for First Nat. Bank, Petersburg Pa.; Old 
Nat. Bauk, Grand Rapids, Mich.; County Nat. Bank, Punxsutawney, Pa.; First Nat- 
sank, Verona, Pa. 

Mellon National Bank, Puna. for First Nat. Bank, New Bloomfield, Pa. ; First 

Nat. Bank, Mingo Junction, O.; First Nat. Bank, Slippery Rock, Pa.; First Nat. Bank, 
Allegheny, Pa.; Farmers Nat. Bank, Salem, Ohio; Homer City Nat. Bank, Homer City, 
Pa.; New Alexandria Nat. Bank, New Alexandria, Pa,; First Nat. Bank, Easton, Pa. ; 
First National Bank, McKeesport, Pa.; Sligo Nat. Bank, Sligo, Pa.; First Nat. Bank, 
Bellaire, Ohio; Grange Nat. Bank, Spartansburg, Pa.; First National Bank, Terre Alta, 
W. Va.; County Nat. Bank, Punxsutawney, Pa.; First Nat. Bank, Racine, Ohio; First 
Nat. Bank, East Liverpool, Ohio; Citizens Nat. Bank, McConnellsville, Ohio; First 
Nat. Bank, Lewisville, Ohio. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending August 3, 1912, and August 2, 1913, respectively, together 
with a computation of the proportionate increase or decrease of deposits for the year : 





Bank of N. Y. N. B.A... 


Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America.. a4 


National City 

Chemical National. 
Merchants’ Exch. National 
Nat.Butchers & Drovers. . 
Greenwich 


American Exchange Nat. 
Nat. Bank of Commerce.. 


Chatham & Phenix Nat... 


Hanover National. . 


Citizen’s Central National 


National Nassau 
Market & Fulton Nat. ... 
Metropolitan Bank 


Corn Exchange ... 
Importers & Traders Nat. | 
National Park. Bei 
East River National. . 
Fourth National .... 


Second National. . 
First National 
Irving National 
Bowery 


N. Y. County National... | 


German-American 
Chase National 
Fifth Avenue 
German Exchange 
Germania 


Lincoln National ........ | 


Garfield National 
Fifth National 


Bank of the Metropolis .. | 


West Side Bank 


Seaboard National 
Liberty National 


N.Y. Produce Exchange. 


State Bank 
Security Bank 


Coal & Iron Nat’! Bank .. | 


Union Exchange Nat.. .. 
Nassau Nat. Bank, Bklyn. 


Totals 
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Legal Net 
Deposits 
Average, 

1912. 


$20,171,000 
41,800,000 
22,130,000 
62,314,000 
26,300,000 


195,692,000 
26,260,000 
7,163,000 
2,029,000 
9,767,000 
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Legal Net 
Deposits 
Average, 


1913. 


$18,159,000 


| Deposits. 
Per Cent. 
| of 
Inc. Dec. 
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192,688,000 


25,318,000 
6,383,000 
1,847,000 


10,012,000 | 


42,132,000 


108,421,000, .... 
4,513,000 | 
19'121,000 | 
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The returns of the Trust Companies for August 2, 1913, will be found on page xvi. 
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$1,429,220,000 |$1,369,897, 27,000 | 





